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WHEREAS  if  is  expedient  to  connect^  alter ^  and 
amend  the  several  Rules  of  Pradlice  of  this 
Courts  made  previous  to  the  present  Term  : 

It  is  therefore  ORDERED — That  all  the  said 
previous  Rules  of  Practice  be  Rescinded^ 
and  that  the  several  Rules  and  Orders^  here^ 
after  expressed^  be  strictly  observed  and  con^ 
formed  to  by  the  several  Advocates^  Mtor^ 
niesy  Officers,  and  other  persons  whom  it  mav 
concern, 

SECTION  I. 


ARTICLE  I 


Of  the  Court. 

T^'HAT  the  feveral  days  here- 
in after  mentioned  shall,  in 
each  Term,  refpeftively  be  held  to  be  Holy  day<, 
within  the  intent  and  meaning  of  the  7th  Secliou 
of  the  Provincial  Statute  of  the  34th  of  IHs  Ma- 
jefty  George  the  Ihird,  Chap.  6  ;  1  hat  is  to  fay— 
The  firft  day  of  January,  Circumcifion,  Epiphany, 
Annunciation,  Afcenfionj  Good  Friday,  His  JMajesr- 


8 

ty's  Birth  Day,  Pentecofte,  Corpus  Chrifti  or 
Fete  Dicu,  St.  Pierre  and  JSt.  Paul,  AlTumption, 
i^U  Sainti,  Conception,  and  Chriftmas-Day  :  And 
that  on  thefe  feveral  Holy  Days,  this  Court  (hall 
not  fet  or  be  held,  but  that  on  every  other  (Sun- 
days excepted)  it  (hall  lit  and  be  held  in  each 
Term  refpe^tively. 

2.  And  it  is  ordered  that  the  ofTice  of  th«  She< 
rifif  and  of  the  Prothonotary  (hall  be  open,  and  at- 
tendance therein  refpe(5lively  given  on  every  day  at 
the  hours  by  the  Rules  herein  appointed,  except 
on  the  above  Holy  Days  and  Sundays.  And  that 
all  the  feveral  rules  of  this  Court,  wherein  an  ex- 
ception may  be  contained  for  the  non.fervice  or 
filing  of  pleas  on  a  Holy  Day,  (hall  have  relation 
only  to  the  Holy  Days  above  declared. 
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SECTION  II. 

Of  the  Habits  of  Officer s^  Barristers  and  CounseL 

IT  is  ordered,  that  the  feveral  officers  of  this 
Court,  in  the  exercife  of  their  refpective  offices  in 
Court,  do  appear  habited  in  gowns,  fuch  as  are 
worn  by  like  officers  in  His  Majefty's  Courts  in 
England  ;  and  that  the  feveral  Barriftera  and  Ad- 
vocates do  appear  in  Court  habited  in  fuch  gowns 
and  bands  as  are  worn  by  Barriftcrs  of  fimilar  de- 
gree at  Weftminftcr  Hall.  And  that  this  Court 
will  not  hear  any  matter  moved  by  any  Barrifter 
or  /Advocate,  who  fhall  not  appear  fo  habited  whep 
moving  the  fame. 
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SECTION  III. 

Of  ths  Sheriff   and  Prothonolarles  OJHrcs, 

SHERIFF.— That  the  Sheriff's  Office  be  by  fuit- 
able  means  publicly  notified  on  the  door  thereof ; 
And  that  he  do  by  himfelf,  or  fomc  proper  perfon 
by  him  authorifed,  attend  ;n  his  faid  office  every- 
day in  Term  time,  where  free  accefs  may  be  had, 
from  the  hour  of  eight  in  the  morning  to  fix  in 
the  afternoon,  from  the  firft  of  April  to  the  twen- 
tieth of  October,  inclufivc  ;  and  from  the  hour  of 
nine  in  the  morning  to  five  in  the  afternoon  in 
the  Terms  that  may  be  held  from  the  twenty  firft 
of  Oftober  to  the  firft  of  April.  And  tliat  during 
the  vacation,  attendance  as  aforcfaid  fhall  be  giv- 
en in  the  faid  office  from  the  hour  of  eight  in  the 
morning  to  noon  :  and  from  two  to  fix  in  the 
afternoon,  from  the  firft  of  April  to  the  twen- 
tieth of  Odober,  inclufive  :  and  from  the  hour  of 
nine  in  the  riiorning  until  noon,  and  from  two 
till  half  paft  four  in  the  afternoon,  from  the 
twenty  firft  of  October  till  the  firft  of  April— 
Sundays  and  Holy- Days  excepted.  And  thnt  the 
Sheriff  do  permanently  expofe  in  his  office  a 
public  notification  of  the  reipective  periods  and 
times,  above  dire(5led,  at  which  his  faid  office  will 
be  open  for  difcharge  of  the  duties  thereof. 

^  2.  Ihat  the  attendance  in  the  Sheriff's  OfficCj 
directed  as  aforefaid,  fliall  not,  in  any  manner, 
obftruft  or  excufe  his  perfonal  attendance  in 
Court,  and  during  the  continuance  of  the  Court's 
fitting  in  Term  time,  which  is  hereby  enjoined  and 
directed. 

PROTHONOTARIES— I.  That  the  Office  of 
the  Prothonotaries  be  by  fuitabie  means  publicly 
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notified  on  the  door  thereof  ;  and  that  they  do 
by  thcmielves,  or  proper  perfon  or  perfons,  by  them 
authorifed,  attend  in  the  faid  Office  or  Offices, 
whereby  tree  accefs  may  be  had  to  the  Records 
of  this  Lourt,  and  fuch  other  bufinefs  performed 
as  pertain  to  the  duties  of  their  office,  every  day 
during  Term  lime,  from  the  hour  of  eight  in 
the  morning  to  fix  in  the  afternoon,  from  the  firft 
of  April  to  the  firil  of  November  ;  and  from  the 
hour  of  nine  in  the  morning  to  five  in  the  a-ter- 
noon,  in  the  Terms  that  may  be  held  from  the 
firft  of  November  to  the  firft  of  April.  And  that 
during  the  vacations  attendances  as  aforefiid  ihall 
be  given  in  the  faid  Office  or  Offices  Irom  the 
hour  of  eight  in  the  morning  until  noon,  and  from 
two  till  fix  in  the  afternoon,  from  the  firft  of 
April  to  the  firft  of  November  ;  and  from  the 
hour  cf  nine  in  the  morning  until  noon,  and  from 
two  till  haU  paft  four  in  the  afcernoon,  from  the 
firft  of  November  to  the  firft  of  npril  ;  Sundays 
and  Holy  D.iys  excepted.  And  that  the  Prothon- 
otaries  do  permanently  expofe  in  their  Office,  a 
public  notification  of  the  refpective  periods  and 
times  above  dircdled,  at  which  their  laid  office  will 
be  open  for  difcLarge  of  the  duties  thereof. 

2.  That  the  attendance  in  the  Prothonotarics 
Office,  above  directed,  fliall  not  in  any  manner 
excufc  or  obftrucl  their  perfonal  attendance  in 
Coint  every  day,  and  during  the  continuance  of 
the*Cv»urt  s  fitting  in  Term  time,  nor  a  like 
perfonal  attendance  upon  any  of  the  Judges  of  this 
Court,  at  any  fitting  that  may  be  appointed  and 
held  during  vacation,  which  attendance  is  fevei  al- 
ly hereby  enjoined,  and  upon  the  faid  Prothon- 
otaries  refpeciively  directed. 


I 


I. 


of. 


II 


:  they  do 
,  by  them 
r  Offices, 
I  Records 
lertormed 
:very  day 
eight  in 
1  the  iirft 
from  the 
he  a'ter- 
trom  the 
And  that 
efiid  {hall 
Irom  the 
and  from 
;  fira  of 
From  the 
and  from 
,  from  the 
Sundays 
Prothon- 
Office,  a 
riods  and 
office  will 
of. 

onotaries 
manner 
dance  in 
mance  of 
a  like 
es  of  this 
inted  and 
is  feveial- 
Prothon- 


fi 


SECTION  IV. 

Of  Service  of  Process, 

1.  THAT  on  all  original  fuits  or  process,  re- 
quiring any  defendant  or  perion  to  appear  in  this 
C  ourt  to  anfwer  or  defend,  and  when  fuch  per- 
fon  may  reiide  within  the  town  of  Montreal,  or 
at  the  diftance  of  one  mile  therefrom,  due  fervicc 
of  fuch  procefs  fhall  be  made  two  whole  days, 
or  forty  eight  hours,  pre v ions  to  the  return  there- 
of. 

2.  And  the  like  fervicc  of  procefs  Ihall  be  made 
at  the  feveral  periods,  and  conformably  to  the  dif- 
tance  of  the  place  of  refidence  of  fuch  defendant 
in  the  feveral  cafes  following. 

3.  And  where  the  defendant  may  refide  out  of 
the  city  and  fuburbs  of  Montreal,  and  within  a 
diftaiice  not  exceeding  fifteen  leagues,  due  fervice 
fhall  be  made,  five  whole  days  previous  to  the  day 
of  the  return  of  the  faid  procefs. 

4.  And  when  fuch  refidence  may  be  from  fifteen 
to  twenty  leagues  diftance,  the  fervice  fhall  be 
made  fix  whole  days  previous  to  the  return. 

5.  And  where  from  twenty  to  thirty  leagues, 
the  fervice  fhall  be  made  eight  whole  days  previ- 
ous to  the  return. 

6.  And  where  the  defendant's  refidence  may  ex- 
ceed thirty  leagues,  then  fuch  fervice  (hall  be  made, 
conformably  to  the  fpecial  order  of  one  of  the 
Judges  of  this  Court,  upon  due  confideration  of  the 
feafon  oi  the  year  and  fituation  of  the  defendant's 
refidence. 
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7-  "That  the  Sheriff  or  Coroner  to  whom  any 
proccfs  or  writ  may  be  directed  for  fervice,  and 
which  may  exprifs  a  declaration  to  be  thereunto 
annexed,  do  not  make  any  return  into  this  Court 
upon  fuch  writ,  unlefs  the  declaration  or  writing, 
therein  referred  to,  be  annexed  to  the  fame.  And 
if  any  fuch  return  be  made,  the  fame  Ihall  be  taken 
from  the  Records  of  this  Court,  and  no  proceed- 
ing had  thereupon. 

8.  That  on  the  execution  of  every  writ  of  Capias; 
ad  respondendur.u  the  fervice  {hall  be  held  fufficient, 
if  the  declaration  whereon  the  adion  may  be 
grounded  be  filed  in  the  Prothonotary's  Office,  and 
due  fervice  of  a  copy  thereof  made  on  the  de- 
fendant, two  days  after  he  may  be  apprehended 
and  taken  on  fuch  writ,  and  not  otherwife. 


SECTION  V. 
Of  the   Return  of  Process. 

I.  THAT  the  firft  bufinefs  of  the  Court,  afc 
every  fitting,  be  to  receive  the  returns  on  the  fer- 
vice of  Procefs,  and  that  the  fame  be  entered  of 
record  ;  and  the  refpective  Dependants,  where  no 
appearance  may  have  been  entered,  be  openly  call- 
ed for  appearance,  and  the  legal  courfe  of  proceed- 
ings tak«-n  thereon. 

II.  That  all  returns  upon  any  Procefs  ad  ref- 
pondendurn,  fhall  be  made  and  figned  by  the  Officer 
to  whom  futh  writ  may  be  dire<5led,  and  fliall 
fpeeify  the  manner,  time,  and  place  of  fuch  fer- 
vice ;  and  particularly  the  Parifti  and  County,  in 
which  fuch  fervice  has  been  made. 
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SECTION  VL 

Of  Appearance,  Election  of  Domicile,  and  Default, 

1.  IF  at  the  return  of  any  procefs  or  rule  of 
this  Court,  the  defendant  thereupon  iliall  perfonaily 
appear  in  Court  to  defend  any  action,  iuit  or  rule, 
againft  him  brought,  he  ftiall  at  the  time  of  fuch 
appearance  make  an  Election  of  Domicile  in  the 
Town  of  Montreal,  and  which  fliall  be  confidered 
as  his  place  of  legal  refidence  to  all  intents  and 
purpofes,  refpecling  and  during  the  profcecution 
of  the  faid  adion,  rule  or  proceeding. 

2.  And  where  any  defendant  may  i\i\  to  eledt 
fuch  domicile,  the  plantiff  may  proceed  in  the  caufe, 
by  a  regular  fervice  of  rules  and  o«her  legal  afts, 
upon  the  defendant,  in  the  Piothonotary  s  Office, 
as  his  legal  domicile  and  place  of  refidence. 

3.  The  above  rule  for  the  Election  of  domicile 
fhall  alfo  extend  to  all  defendants  who  may  perfon- 
aily take  upon  them  the  defence  of  any  fuit,  in 
any  Itage  of  a  caufe,  after  the  return  of  procefs. 

4.  That  in  all  caufes  where  a  return  of  fervice 
be  made  on  any  procefs  of  fummons,  and  the  de- 
fendant may  not  perfonaily,  nor  by  an  Attorney, 
have  duly  entered  an  appearance  on  the  return  day 
of  fuch  procels,  and  during  the  fitting  of  the  Cou  t, 
the  Proihonotary  do,  immediately  after  the  riiing 

1  of  the  Court,  on  the  refpective  days  of  return, 
enter  on  fuch  procefs  a  note  of  fuch  non  appear- 
ance or  default,  and  in  every  cafe  whcie  fuch  de- 
faut  may  be  fo  entered,  the  plain tifl  njay,  on  the 
third  day  of  the  Const,  after  fdid  return  day, 
move  that  the  defendant  may  be  called  for  his  ap- 
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psarancc  ;  and  failinpj  to  appear,  a  judgement  of 
default  may  conclullvely  be  entered,  and  the  me- 
rits of  the  plaintiff's  demand  be  examined,  heard 
and  adjudged  upon  ex  parte^  at  fuch  day  as  may 
be  appointed  for  that  purpofe, 

5.  It  is  ordered  that  every  Attorney  employed 
to  appear  for  any  perfon,  in  any  fuit  in  this  C  ourt, 
do  enter  fuch  appearance  immediately  after  the 
opening  of  the  Court,  at  the  return  day  of  the 
procefs,  and  that  in  every  cafe  where  no  fuch  ap- 
pearance may  be  entert;d  the  Prothonotary  do  caufe 
the  defendant,  or  perfon  bound  to  appear,  to  be 
called  previous  to  making  the  default  dire^cd  by 
the  rules  of  the  Court  in  fuch  cafe  made. 


SECTION  VII. 


t 


Concerning  Attornies^  and  of  their  Prosecuting 
and  Defending    Causes^ 

1.  IT  is  order  that  no  Attorney  (hall  fign  any 
writ,  procefs  or  declaration,  nor  appear  for,  nor 
defend  any  perfon,  in  this  Court,  unlefs  he  may 
be  thereto  duly  authorifed. 

2.  That  any  Attorney  who  may  accept  a  war- 
rant  to  appear,  fhall  duly  make  appearance  for  fuch 
party  ;  and  wilfully  neglecting  fo  to  do,  fliall  be 
liable  to  be  fufpended  from  the  Roll  and  practice 
of  an  Attorney  of  this  Lourt.  Nor  fliall  any  At- 
torney be  received  to  countermand  and  withdraw 
fuch  appearance  without  due  notice  to  his  client, 
and  leave  of  the  Court. 
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3.  That  no  perfon,  without  a  rule  of  this  Court, 
or  an  order  of  a  Judge,  and  after  due  notice  of  the 
fame  to  the  adverfe  party  or  his  Attorney,  fhall 
je  admitted  to  change,  fliift  or  withdraw  his  At- 
torney in  the  caufe. 

4.  ^nd  every  Attorney  who  may  be  fubftituted 
in  the  place  of  any  other,  for  the  charge  and  con- 
dud  of  any  party  in  a  caufe,  fhall,  at  his  peril,  take 
notice  of,  and  be  bound  by  all  rules  and  proceed- 
ings to  which  the  former  Attorney  was  or  would 
have  been  liable,  had  he  continued  as  Attorney  in 
the  caufe. 

5.  That  an  Attorney  who  (hall  appear  for  any 
party  in  a  fuit  in  this  Court,  (hall  be  held  and 
taken  to  be  the  Attorney  of  fuch  party,  in  all  mat- 
ters and  proceedings  whatfoever,  collateral  and  in- 
cidental to  fuch  fuit,  as  well  after  as  before  final 
judgement.  Ihis  Rule,  however,  (hall  not  be 
held  to  extend  to  fuch  proceedings,  after  judge- 
ment, as  by  fpecial  rules  may  require  perfonal  no- 
tice to  a  defendant  on  a  judgment  obtained,  as 
rules  nisi  for  renewing  a  writ  of  execution,  and 
the  like. 

6.  That  no  Attorney  of  this  Court,  upon  pain 
of  being  interdifted  and  (truck  from  the  Roll  of 
Attornies,  do  permit  any  one  to  pradice  in  his 
name. 

7.  That  no  Barrifter,  Attorney,  Prothonotary, 
Crier,  Bailiff  or  Sheriff's  Officers,  fhall  be  Bail  in 
any  adion  or  fuit  to  be  brought,  or  that  may  be 
depending  in  this  Court. 

8.  That  every  Barrifter,  Advocate  or  Attorney, 
who  may  be  in  pradice  in  this  Court,  and  not  hav- 
ing abfented  himfelf  for  twelve  months,  and  all 
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the  Several  Officers  of  this  Court,  (hall  refpeclive^ 
ly  be  held  and  confidered  as  perfonally  prefent,  to 
anAvcr  every  lep;al  claim,  iuit  and  demand,  that 
niiy  be  preferred  againft  either  of  them  by  any 
peifon  whomfoever  ;  and  fhall  be  bound  to  an- 
fwer  the  fiine,  without  the  fervice  of  procefs  of 
fummons^  requiring  an  appearance  to  anfwer  any 
fuch  demand  ;  the  courfe  of  proeedings  being,  in 
every  other  refpccl,  conformed  to  according  to 
the  general  rules  of  pradice. 

9.  That  no  Barrifter  or  Attorney,  who  fhali  be 
legally  difmifled  or  fufpend^^d  from  praclive,  in 
any  of  His  Majcily's  Courts  of  Law,  (hall  be  ad- 
mitted to  practice  in  this  Court,  until  fuch  Bar- 
rifter or  Attorney  (hall  have  been  readmitted  to 
j)ra(5lice  in  the  Court  in  which  he  hath  been  fo 
difmiffcd  or  fufpended  from  piaclice. 


SECTION   VIII. 

Of  Capias  ad  respondendum — Of  Special  Bail—" 
Of  Surrender  and  of  Debtors — De- 
tention in  Prison, 

I.  IT  is  ordered  that  every  plantifF  or  his  At- 
torney, who  may  obtain  ihc  Jiat  of  any  j'^'''\<Te  of 
this  Clourt  for  a  writ  of  Capias  ad  respondendum,  or 
feizure  of  goodt  by  attachment,  Ihall  at  the  time  of 
applying  to  the  Prothonotary  for  procels  thereup- 
on, exhibit  and  file  the  affidavit  upon  which  the 
faid  ficit  was  obtained.  And  that  no  Prothonota- 
ry, of  this  Court  do  prefume  to  grant  any  writ  of 
Capias  ad  resj^ondendum  or  attachment,  until  the 
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affidavit  aforcfaid  fhall  be  filed  of  record.  And  eve- 
ry defendant  (hall  be  entitled  to  a  copy  of  fuch 
affidavit  of  record  as  aforefaid. 

2.  That  upon  every  Capias  or  procefs  ad  respon- 
dendum^  upon  which  bail  is  required,  or  upon  an 
order  of  sa'nie  and  attachment,  when  the  goods 
attached  may  be  legally  claimed  and  retained,  or 
repoflefled,  upon  giving  fecurity,  the  Attorney  or 
perfon  obtaining  fuch  writ,  (hall  indorfe  upon  the 
laid  writ  or  procefs,  that  the  fame  hath  been  ob- 
tained upon  affidavit,  and  the  amount  of  the  fum 
fworn  to,  for  which  bail  or  fecurity  fliould  be  re- 
quired, in  the  form  following  : — "  Iffued  upon  the 
*'  affidavit  of  -  {expressing  the  name,)  for  the 
*'  fum  of  —  {expressing  the  same  in  words,  J"  And 
fuch  indorfement  ihall  be  figned  by  the  attorney, 
by  whofe  miniftry  (or  Plaintiff,  if  by  him  perfon- 
ally  obtained,)  the  faid  writ  or  procefs  may  have 
iffiied. 

3.  And  it  is  ordered  that  no  fuch  procefs,  re- 
quiring a  perfonal  arreft  of  the  body  or  an  attach- 
ment of  goods,  ihall  be  executed,  unlefs  there  be 
thereon  the  indorfement  above  mentioned. 

4.  That  whenfoever  any  perfon  arrefted  upon 
a  Capias  ad  respondendum  or  attachment,  may  be 
defirous  to  enter  fpecial  bail,  the  fame  fliall  be  taken, 
if  in  Term  time,  in  open  Court,  after  due  notice  of 
two  full  days,  or  forty-eight  hours  to  the  plaintiff 
or  his  Attorney  in  the  caufe  ;  in  which  notice  ftiall 
beexprefTed  the  names  of  the  Bail  propofed,  their 
refpeftive  occupations  and  place  of  abode,  to  the 
end  that  the  plaintiff  may,  at  the  time  of  putting 
in  fuch  bail,  require  the  perfons,  fo  becoming  bail 
to  juftify  upon  their  fufficiency,  to  anfwer  the  debt 
and  cofls,  in  cafe  the  defendant  fliall  fail  in  the  ac- 
tion.   And  that  every  plaintiff  who  shall  neglect 
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to  require  fuch  juftification,  at  the  time  the  bail 
may  be  fo  put  in,  under  notice  as  aforefaid,  fhall 
not,  at  any  future  period,  be  peiniitted  to  require 
jullifiication. 

5.  Tliat  any  perfon,  under  arreft,  as  aforefaid, 
may,  during  vacation,  af^cr  the  iiiit  Term,  or  dur- 
ing^ the  vacation  ot  any  future  I  erm,  (if  the  plain- 
tiff's caufe  be  not  r'-pe  for  judgnnent,  and  under 
deiibeie  at  fuch  period)  oe  pcrmined  to  enter  fpeci- 
al  b-tii,  and  julHry  upon  the  fame,  befcre  any  two 
of  the  Judges  of  this  C  ourt,  under  and  conformable 
to  the  prefent  rules  of  pradice  for  notice  in  putting 
in  and  the  juftification  of  fpecial  bail.  And  upon 
perfecting  fpecial  bailj  ds  aforlaid,  the  defendant  fo 
under  arreft,  may  be  liberated  from  the  fame,  by  the 
order  of  any  two  of  the  Judges  aforefaid. 

6.  And  whereas,  by  the  rules  of  practice  every 
defendant  is  bound  to  plead  within  certain  limited 
periods,  it  is  ordered,  that  every  defendant,  ar- 
retted on  a  writ  of  Capias  ad  respondendum  or  at- 
tachment, and  in  cuftody,  Ihali  be  bound  to  plead, 
according  to  the  rules  of  this  Court,  whether  fpeci- 
al bail  be  put  in  or  not,  and  that  no  delay  in  the 
caufe  be  had,  by  rcalon  of  putting  in  bail  or  justi- 
fication, as  above  faid. 

7.  That  whcnfoever  any  perfon  may  be  arrcfted 
up'-n  ?  writ  of  Capias  or  attachment  and  fhall  be 
coll  -r.n  ted  to  Gaol  for  want  of  bail,  either  for  ap- 
peai.mcG  or  of  fpecial  bail  to  the  action,  fuch  per- 
fon fo  arrciicd  and  commit' ed  by  the  Sheriff  (or 
Coroner  wjicic  the  Sheriff  cannot  legally  ferve  the 
procefs)  bhiiil  remain  in  cuftody  until  he  may  find 
fpci  i.il  haU  in  the  action — And  where  he  may  not 
find  fpcci  il  b.iil,  after  fuch  commitment,  until  two 
da}s,  cxcluiively,  after  the  plaintiff  may  legally 
have  and  obtain  a  writ  of  Capias  ad  satisfaciendum^ 
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whereupon  he  may  charge  the  perfon  fo  commit- 
ted with  fuch  judgment  as  the  piantiffmay  obtain. 

8.  And  it  is  further  ordered,  that  whenfoevcr 
any  perfon,  arrefted  upon  C.a|)ias  ad  rapondcnAum 
or  attachment,  Ihall  give  fpecial  bail,  and  be  after- 
wards fui  rendered  in  difcharge  of  the  fame;  the 
perfon  fo  fui  rendered,  and  in  cuftody,  fhall  not  re- 
main in  piifon,  un  ier  fuch  furrrender,  longer  than 
tWi)  Terms  after  judgment  Ihall  be  recovered  a- 
g;iii»(l  the  debtor  ;  and  upon  which  a  •  a^ias  ad 
satisfaciendum^  might  legally  be  had  (of  which  the 
Term  when  Judgment  may  be  given  ftiail  be  ac- 
counted one)  unlefs  the  plaintiff  ihall  lodge  with 
the  Sheriff  a  writ  of  Ca.  Sa,  whereby  the  body  of 
the  debtor  may  be  charged  and  detained. 


Of  surrender  of  a  Debtor  in  discharge  of  Bail ^  ^r. 

1.  IT  is  ordered  that  whenever  the  Sheriff  fhall 
take  bail  for  the  appearance  of  the  party  arrefled, 
upon  writ  of  Capias  ad  respondendum^  his  return 
upon  fuch  writ  fhall  fpecify  the  taking  of  fuch  bail, 
that  the  plaintiff"  may  purfue  a  regular  courfe 
thereon. 

2.  And  in  cafe  the  party  fo  admitted  to  bail  do 
not  appear  on  the  day  of  the  return  of  the  writ  the 
plaintiff  xhall  be  entitled  to  demand  and  obtain  from 
the  Sheriff  an  afllo^nment  of  the  bail-bond  for  fuch 
courfe  thereon  as  he  may  be  advifed. 


3- 


That  fuch  aflignment  of  the  bail  bond  fhall 
not  be  confidered,  as  exonerating  the  Sheriff,  if  it 
Ihall  appear  that  the  bail  by  him  taken  was  not,  at 
the  time  of  taking  the  fame,  fufficient  to  fecure  to 
the  plaintiff  the  rights  by  him  profecuted,  under 
fuch  writ  of  Capias, 
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4.  That  the  defendant,  arreftcd  under  a  writ  of 
Capias  ad  respondendum^  may  furrender  himfelf,  or 
be  furrcndered  by  his  bail,  at  any  time  previous  to 
an  afli^nment  of  the  bail  bond,  and  the  bail  be 
thereupon  difcharged. 

5.  That  after  the  affignment  of  the  bail  bond, 
or  an  action  brought  thereon,  a  like  furrender  may 
be  made,  at  any  time  before  judgement,  againftthe 
ball,  on  payment,  of  all  cofts  that  have  arifen  by 
reafon  of  the  aflignment  of  the  bail  bond,  or  of 
profecuting  the  bail  ;  or  at  any  time  previous  to  a 
rule  upon  the  Sheriff  to  bring  in  the  Body,  or  pay 
the  debt  due  to  the  plaintiff  from  the  perfon  fo  ar- 
rested ;  and  the  fame,  upon  his  neglect,  being  de- 
clared abfolute. 

6.  I  hat  fuch  rule  upon  the  Sheriff  to  bring  in 
the  Body  being  (by  reafon  of  his  negleft  or  other 
caufes)  declared  abfolute  (hall  charge  and  render 
the  Sheriff  liable  to  pay  the  debt  and  cof^s  which 
the  plaintiff  may  eftablish  againft  the  plaintiff's 
original  debtor  arrefled  and  bailed. 

7.  That  a  plaintiff  may  take  an  aflignment  of  a 
bail  bond  and  profecute  thereon  ;  but  fliall  not  ob- 
tain judgment  until  he  may  have  eflablifhed  his 
debt  againft  the  defendant  on  the  original  fuit 
upon  which  the  bail  became  furety,  either  upon 
the  Capias  ad  respondendum  for  appearance,  or  upon 
fpecial  bail  in  the  adlion. 

^  8.  That  a  furrender  of  a  debtor  may  be  made  by 
himfelf  or  by  his  fpecial  bail,  in  vacation,  before 
any  one  of  the  Judges  of  this  court, — and  fuch 
debtor  be  charged  to  the  cuftody  of  the  Sheriff,  in 
difcharge  of  the  bail. 
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SECTION  IX. 

Of  Security  fir  Costs  by  person  prosecuting  Suits^ 
isfc,  who  are  not  resident  within  this  Province. 

1.  IT  is  ordered  that  in  every  cafe,  where  any 
perfon,  not  refident  within  this  Province,  may 
profecute  any  original  or  incidental  demand  or 
claim,  by  intervention  or  oppofition,  he  fhall  he 
bound,  within  two  days  after  the  fame  may  be 
entered  in  Court,  to  give  fecurity  for  colU,  if  a 
motion  may  be  made  for  that  purpofe,  to  anfwer 
the  oppofite  party's  cofts,  if  fuch  plaintiff  or 
claimant  fhould  fail  to  make  good  his  demand. 

2.  And  that  every  party  legally  entitled  fo  to 
move  fhall  obtain  as  of  right,  an  order  for  fecurity 
being  duly  entered  within  two  days  after  fuch  mo- 
tion ;  and  on  failure  thereof,  that  the  adion,  claim 
demand  or  oppofition  aforefaid,  fliall,  be  difmiifed 
with  coils. 

3.  And  it  is  further  ordered,  that  every  perfon 
who  may  be  entitled  to  futh  fecurity  for  cofts, 
Ihall  be  bound  to  move  therefor,  within  the  period 
of  four  days  from  the  entry  of  the  aftion  or  claim 
aforefaid  ;  otherwife  he  fhall  be  held  and  confid- 
cred  as  having  waived  and  relinquifhed  his  right 
to  fecurity  for  cofls  as  aforefaid. 
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SECTION  X. 

Of  Declarations  and  Pleadings  thereto   relating. 

THAT  the  refpedive  parties  in  every  fuit  do 
flate,  with  clearnefs  and  precifion,  the  nature  and 
grounds  of  the  demand  or  adion,  and  the  defence 
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thereto.  And  that  in  all  arf^vcrs,  pleas  or  replica- 
tions to  be  made  in  the  fuit,  particular  artcin ion 
be  given  to  avoid  a  departure  tn)m  the  obj.-ct  of 
the  demand  or  ad^ion.  as  every  inftifticient  declara- 
tion or  plea  to  the  aclion,  aud  every  departure  in 
pltadin^r  th;*t  may  introduce  irregularity  in  the 
fuit,  and  in  the  iilue  to  be  joined  upon  clear  and 
certain  points  ailirmcd  and  denied,  will  be  reject- 
ed and  difinifred  by  the  Court,  with  colls,  to  be 
taxed  againft  the  party  failing  to  conform  to  this 
rule  and  order. 


SECTION    XI. 

Of  Picas- — Exceptions — Dilatory    Picas — And 
Inscription  en    faux. 

1.  IT  is  ordered,  that  all  pleas  or  exceptions, 
declinatoire^  dilatoire,  or  peremtoire,  a  la  forme,  fhall 
be  filed  the  day  after  the  return  of  the  Wiit  or 
procefs   or  appearance  of  the  defer dant. 

2.  That  in  every  cafe  where  the  parlies,  plaintiff 
or  defendant,  may  have  rit^ht  and  be  fo  ad v '.fed, 
every  anfwer  to  any  exception  declmatoire,  dilatoirey 
peremptoire  a  la forme^  and  alfo  every  rejoinder  to 
fuch  anfwer  where  permitted  to  be  made,  lh,ill  re- 
ipeclively  be  filed  within  a  like  period  of  time  al- 
lowed for  filing  fuch  exception  or  declinatory  or 
dilatory  pica  as  aforeiaid. 

And  due  fervice  (hall  be  made  of  a  copy  of  every 
fuch  p:ea,  exception  dccl'tnatoire^  dilaioire  or  peremp- 
toire, and  of  every  fuch  anfwer  and  rejoinder  as  a- 
forefaid. 


J' 


And  whereas  the  pracTice  of  filing  pleas  of 
general  exception  hath  been  frequently  ufed  for 
the  purpofe  of  evafion   and  delay  :    It   is  ordered 
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that  no  pica  of  exception,  whether  deeUnatoire^  ps- 
remptoire  a  la  forme,  or  delatoire  or  peremptoire  au 
droit,  or  by  whatever  denomination  or  term  fuch 
plea  or  exception  may  be  dcfcribed,  fhall  be  re- 
ceived or  filed  in  any  caufc,  unUfs  fu'h  ple;i  or  ex- 
ception fliall  contain  all  the  Ipecial  grounds  upon 
which  the  fame  may  be  founded,  and  upon  which 
the  party  excepting  is  to  be  heard  upon  argument 
before  the  Ci>urt  j  and  no  general  exception  or 
plea  as  aforefaid,  not  ciwuaining  fpecial  grounds, 
fhall  be  received  or  filed  in  any  caufe. 

Nor  Ihall  any  fuch  plea  or  exception  be  amend- 
ed, after  the  fame  haih  been  filed ;  nor  any  fuch  plea, 
except  an  exception  percmp/oirc  en  droit  be  received 
by  the  Proihonotary  of  this  Court,  unlefs  at  the  time 
L  of  prefenting  the  fame  to  be  filed,  the  party  fliall  de- 
'  pofit  with  the  Prothonotary  j^^  2  6  8,  on  account 
of  the  cofts  that  may  be  adjudged  upon  fuch  plea 
if  the  fame  fliould  be  difmifled. 

And  it  is  declared,  that  no  exception  decHnatoirey 
peremptoire  a  la  forme,  or  delatoire,  fliall  require  an 
anfwer  from  the  plaintiff  in  the  caufe,  or  any  plea- 
ding or  iffue,  if  the  plaintlfl  fees  fit  to  have  the 
fame  heard  on  its  merits,  without  anfwer.  And 
H  a  verbal  motion  may  be  made  by  the  plaintiff  im- 
mediately  after  receiving  fuch  plea  for  argument 
thereupon,  without  any  notice  to  the  defendant 
for  that  purpofe  ;  and  the  fame  fliall  be  heard  forth- 
with, or  fo  foon  as  the  Court  may  fee  fit  to  order 
the  fame.  It  is,  however,  declared  that  the  plain- 
tiff fo  moving  for  hearing  without  anfwer,  doth 
thereby  confefs  the  matters  of  fad  contained  in 
fuch  declinatory  or  dilatory  plea. 

And  in  every  cafe  where  the  plaintiff  fliall  think 
1        fit  to  anfwer  furh  declinatory  or   dilatory  plea   or 
exception,  and  the  anfwer  may  be  general  and  not 
containing  any  fpecial  matter  to  which  the  defend- 
ant fliall  be  bound  to  reply,  the  anfwer  a" 
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i. 


fhall  form  the  iffuc  between  the  parties  upon  the 
matters  of  fuch  plea  to  be  argued  and  adjudged, 
and  no  replication  ihall  be  filed  thereupon. 

4.  That  every  defendant  who  may  not  plead  ci- 
ther of  the  pleas  abovementioned,  Iball,  within  three 
days  after  his  appearance  entered,  file  his  defence  or 
plea  to  the  merits  of  the  plaintiff's  action,  and  alfo 
iile  ail  fuch  writings  and  documents  in  his  poffef- 
lion,  or  certified  copies  thereof,  and  upon  which 
the  plea  or  defence  is  made  and  grounded,  with  a 
certified  lift  of  the  fame.  And  that  the  defendant 
at  the  day  of  filing  fuch  plea  do  make  due  fervice 
thereof. 

The  above  Rule  is  not  to  be  conftrued  to  debar 
or  prevent  a  defendant,  perfonally  appearing,  from 
making  fuch  verbal  anfwer  or  plea  to  the  plaintiff's 
demand  and  declaration  as  by  law  is  permitted  to 
be  done  and  entered. 

5.  It  is  ordered  that  every  exception  peremp* 
toire,  or  plea  which  rcfped:s  the  right  and  not  the 
form  of  the  demand,  as  well  as  all  other  matters  or 
ground  of  plea  to  the  merits  of  the  plaintiff's  de- 
mand, which  might  have  been  in  the  knowledge 
of  the  defendant,  at  the  time  of  making  fuch  ex. 
ception  peremptoire  or  plea,  fliall  be  contained  and 
fet  forth  in  one  and  the  lame  pleading  and,  filed 
within  the  period  allowed  for  filing  a  plea  to  the 
merits  of  the  plaintiff's  adion. 

6.  That  whenfoever  any  defendant  may  have  made 
a  plea  or  exception  dcdinatoire,  cHIatGire,  or  peremp- 
toire a  la  fonnL\  or  the  plaintiff  may  have  made 
any  exception  whereon  hearing  and  judgment  may 
be  made,  the  parties  refpedively,  after  the  judgment 
made  as  aforefaid,  fhall  be  bound  to  file  a  plea  or 
replication  or  rejoinder,  as  the  cafe  may  require, 
within  the  period  allowed  for  pleading  to  the  merits 
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of  any  action,  or  replying  to  any  plea  to  the  merits, 
and  without  any  fpecial  motion  or  order  for  that 
purpofe.  And  the  party  negleding  fo  to  do  may- 
be adjudged  as  in  a  cafe  of  default  for  want  of  a 
plea.  And  if  fuch  neglect  be  on  the  part  of  the 
plaintiff  not  filing  a  replication  or  other  plea  which 
of  right  he  might  have  filed,  he  fliall  be  foreclofed, 
and  the  caufe  proceed  without  the  liberty  to  file  a 
replication  or  other  plea  in  the  action. 

7.  That  whenfoever  a  defendant  may  be  com- 
mitted to  Gaol  upon  a  Capias  ad  respondendum^  or 
under  the  order  of  this  Court  for  want  of  fpecial 
bail,  being  entered  in  the  action,  he  ihall  be  bound 
to  plead  to  the  plaintiff's  aftion  within  the  periods 
allowed  by  the  rules  of  this  Court  to  any  other 
defendant,  after  the  plaintiff  may  have  duly  ferved 
the  defendant,  fo  in  cuftody,  with  a  notice  to  plead 
in  the  aftion,  conformable  to  the  rules  of  pradice 
in  that  behalf  made  and  provided. 

Inscriptio7t  en  Faux. 

8.  It  is  ordered  that  whenfoever  any  party  in  a 
caufe  may  be  entitled  to  make  an  infcription  de 
faux  againft  any  ad:  or  inftrument  offered  in  evi- 
dence by  the  oppofite  party,  he  fliall  be  bound  to 
do  the  fame  previous  to  his  making  his  plea  or  re- 
plication as  the  cafe  may  be.  And  that  in  any  cafe 
when  a  party  may  plead  to  a  declaration  whereon 
exhibits  are  offered,  he  fliall  thereafter  be  foreclof- 
ed making  an  infcription  en  faux  ;  and  fo  if  the 
plaintiff  fliall  reply  to  the  defendant's  plea  wherein 
exhibits  are  filed,  he  fliall  be  foreclofed  as  afore- 
faid.  Provided  always  that  this  rule  fliall  not  de. 
prive  any  party  from  making  an  infcription  en 
faux,  againfl:  any  act  or  inftrument  offered  in  evi- 
dence   fubfequent   to  the  plea    or  replication,   as 
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aforefaid,  if  fuch  infcription  be  made  previous  to 
fetting  the  caufe  down  for  evidence,  on  the  Kole 
d'enquete^  or  an  appointment  to  be  heard  on  nnat- 
ters  of  law  in  iffuw  between  the  partieb,  and  not 
otherwife. 


SECTION  XII. 

Of  Replications, 

I.  THAT  the  plantifF  do,  within  three  days  after 
the  defendant  may  have  filed  and  duly  fetved  the 
plaintiff  within  his  plea  to  the  merits,  or  exception 
peremptoire  aufond^  file  his  replication,  or  fuch  other 
plea  as  legally  he  hath  right  to  make,  and  do  on 
the  fan  e  day  make  due  fervice  thereof,otherwife  he 
ihall  be  foreclofed  from  filing  any  fuch  replication 
or  plea. 


2.  And  it  is  perittitted  to  the  plantiff,  at  the  time 
of  duly  filing,  aiid  ferving  a  copy  of,  fuch  replica- 
tion, to  file  fuch  further  documents  and  writings 
which  the  defendant's  pU  a  may  have  made  requllte, 
and  that  were  not  referred  to  by  the  Plaintiff's  de- 
claration, or  incumbent  on  him  to  file  therewith, 
and  whereon  the  faid  replication  may  be  grounded  j 
of  which  writings  a  certified  ftatcment  fliall  be 
made  on  the  plaintiff's  lift  of  exhibits,  already  filed 
in  the  caufe,  conformable  to  the  rules  of  pradice. 
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SECTION  XIII. 


Of  Incidental  Demands, 
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V,  THAT  every  incidental  demand  fliall  be  deem- 
ed and  taken  to  be  a  diftind  action  from  the  de- 
mand in  chief-.  And  (hall  not  be  permitted  in  any 
refped  to  deUiy  ihe  proceedinj^s  of  the  plaintiff 
on  his  demand  in  chief,  againll  which  the  inci* 
dental  pbintifF  may  by  his  plea  fet  up  a  crofs  de- 
mand. Provided  always  that  nothing  in  this  rule 
fliall  extend  or  be  conltru^d  to  extend  to  any 
matter  of  reconvention  or  compenfation  which 
fliall  amount  to,  and  be  phaded  as  a  defence 
to    the  demand  in  chief. 

a.  That  when  any  incidental  party  may  have 
feveral  grounds  of  demand,  he  Oiall  itate  and 
prefer  the  fame  by  one  and  the  fame  pleading  \ 
and  at  the  time  of  filing  the  fame,  fliall  aifu  file 
all  writings,  deeds  and  afts  in  his  polTeflion,  or 
couies  thereof,  duly  cetified,  upon  which  the  faid 
incidental  claim  or  demand  may  be  formed. 


SECTION   XIV. 


OfJUing  Deeds y  ^c. — whereon  any  action  may  be 

grouttded^  and  of  jiling  other  corrobo^ 

rative  written  evidence, 

I.  THAT  every  plaintiff  at,  and  on  the  day  of 
the  return  of  the  writ  or  procefs,  with  a  dec'ari' 
tion  annexed,  do  file  in  the  Prothonotary's  office 
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all  fuch  deeds  bondG,  notes,  bills,  accounts,  docu- 
ments and  writings  in  his  poli'eflion  (or  copies 
thereof  by  him  or  his  Attorney  certified  as  fuch) 
and  upon  which  the  fuit  or  action  may  be  ground- 
ed, as  declared  upon,  to  the  end  that  the  defendant, 
under  communication  of  the  fame,  may  prepare 
and  make  his  full  defence  and  that  the  plaintiff  do 
file  with  all  fuch  writings  a  certified  lill  thereof, 
and  whereon  fuch  documents  or  exhibits  fhall  be 
afcertained,  by  a  corred  reference  to  the  nature 
and  dates  thereof,  and  regularly  numbered,  and 
that  failing  fach  reference,  by  which  the  ex- 
hibits aforefaid  n.ay  be  afcertained,  they  fhall 
not  be  held  and  taken  as  part  of  the  record  in  the 
caufe,  and  that  no  lift  be  offered  or  filed  but  when 
it  is  to  accompany  and  afcertain  papers  to  be  ad- 
duced in  evidence. 
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2.  That  on  the  day  of  the  return  of  any  writ 
or  procefs,  iffuing  out  of  this  Court,  at  the  inftance 
and  on  behalf  of  any  perfon,  not  rcfident  within 
this  province,  the  Attorney  fuing  out  fuch 
writ  t*r  procefs,  do  file  with  the  Prothonotary  of 
this  Court,  the  power  or  authority  under  which 
fuch  writ  and  procefs  may  have  been  fucd  out, 
and  infert  and  defcribe  fuch  power  in  the  lift  of 
exhibits  to  be  filed  in  the  caufe  ;  or  on  the  return 
day  aforefaid  do  move  the  Court  on  the  fpecial 
grounds  of  not  being  able  to  file  fuch  power  or  au- 
thority, in  order  to  obtain  a  further  day  for  filing 
the  fame.  And  failing  to  file  a  fufiicient  power  or 
authority,  For  profecuting  the  action  againft  an 
abfentee,  on  fuch  day  as  may  be  appointed  by  the 
Court,  chat  no  proceeding  fhall  be  had  or  obtained 
againft  any  defendant  in  fuch  action.  But  that  he 
be  permitted  to  proceed  to  judgment  for  difmifiing 
the  plaintiff's  aiftion,  or  otherwife,  au  may  be  ad* 
vifed. 
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3,  That  the  plaintiff,  in  any  fuit  before  this  Court, 
who  may  poflefs  any  corroborative  written  evi- 
dence relative  to  any  demand  or  defence  thcrpto, 
and  which  were  not  in  his  poffeflion  at  the  time 
of  i(irft  filing  his  exhibits,  may,  upon  due  proof 
being  made,  appear  at  any  time  previous  to  fetting 
the  caufe  down  for  trial,  whether  on  an  iffue  at 
law  or  on  facts,  be  permitted  to  file  all  fuch  corro- 
borative written  documents  as  may  relate  to,  and 
be  connedcd  with,  the  matters  in  difpute  between 
the  parties.  And  that  a  lift  of  fuch  documents  and 
writings  be  indorfed  upon,  or  annexed  to, the  plain- 
tiff's lift  of  exhibits  filed  in  fuch  caufe,  and  in  the 
manner  as  is  in  the  firft  articles  of  this  rule  above 
directed. 
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SECTION  XV. 

Of  Withdrawing  Exhibits, 

1.  IT  is  ordered  that  the  Prothonotary  of  thii 
Court  do  not,  in  any  cafe  where  final  judgment 
may  be  made,  grant  during  the  Term  or  fitting  of 
this  Court,  to  any  party  in  any  fuch  fuit,  or  his 
attorney,  any  exhibit  or  paper  filed  as  evidence 
therein,  unlefs  under  the  exprefs  order  of  this  Court 
therefor  ;  nor  fhall  any  party  interefted  obtain  any 
fuch  exhibit,  in  Term  time,  unlefs  he  fhall  have  du- 
ly ferved  on  the  other  party  or  parties  concerned 
in  the  records  of  fuch  action,  a  notice  of  the  in. 
tended  application,  and  to  fhew  caufe  why  the 
fame  fhould  not  be  withdrawn  from  the  rec(  »rds  of 
this  Court,  and  delivered  to  the  party  fo  requiring 
the  fame. 
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2.  And  if  any  application  be  made  during  the 
vacation,  to  withdraw  any  exhibit  or  paper  filed  in 
evidence  in  any  caufe,  the  fame  fhall  not  be  grant- 
ed, unlefs  by  the  order  of  two  of  the  Judges  of  this 
Court,  and  after  due  notice  to  the  adverfe  party 
interelled  therein,  of  fuch  application  to  Ihew  caufe 
to  the  contrary,  if  any  they  may  have.  And  if  the 
application  be  granted,  a  true  copy  of  fuch  exhibit 
or  paper,  authenticated  by  the  Prothonoiary  of  this 
Court,  fhall  be  filed  of  record  before  the  paper  ap- 
plied for  fhall  be  withdrawn. 

3.  That  no  exhibit  fhall  be  withdrawn  from  a 
record,  on  which  execution  may  be  ifTued,  as  di- 
reded  by  the  rule  upon  ifTuing  executions. 

[section  35,  S.J 


SECTION  XVI. 

Of  Communication  of  Writings  filed  in  any  cause 
to  be  offered  in  evidence. 

I.  THAT  it  be  clearly  underflood,  and  it  is  here- 
by ordered,  that  every  party  in  Court  entitled  to 
communication  of  papers,  documents  or  writings 
filed  conformably  to  the  rules  of  this  Court,  do  ap- 
ply to  the  Prothonotary's  office  for  the  fame,  as  a 
irxutter  of  right,  and  without  fpecial  motion  or  ap- 
plication to  the  Court  for  that  purpofe  ;  and  that 
ill!  fuch  parties  may  receive  the  faid  communication 
of  papers  as  aforefaid,  upon  lodging  a  lift  and  re- 
ceipt at  the  faid  office  for  the  writings  fa  filed  and 
taken  in  communication.  And  that  tLc  party  fo  re- 
ceiving the  fame  fhall  be  entitled  to  hold  the  faid 
writings  fo  long  and  until  the  period  he  may,  by 
the  ordinary  rules  of  practice,  be  bound  to  file  his 
defence,  replication  or  other  plea,  and  no  longer. 
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2.  It  IS,  however,  exprefsly  provided  and  direft- 
ed,  that  no  aft  sous  seing  prive,  or  original  paper 
writings  of  any  defcription  whatfoever,  upon  which 
an  adtion  or  defence  may  be  made  or  founded,  ftiall 
be  removed  or  taken  pofleflion  of  in  communica- 
tion from  the  Prothonotary's  office  for  any  caufc 
or  pretence  whatfoever. 


SECTION  XVIL 

Of  Records, 

WHERE JS  many  of  the  Records  of  this  Court 
have^  at  different  periodsy  been  taken  from  the 
office  of  the  Prothonotary^  contrary  to  the  express 
Rules  of  Practice  and  to  the  repeated  orders 
in  that  respect  verbally  expressed  by  the  Court ; 
and  such  a  practice^  if  suffered  to  continue^ 
must  be  attended  not  only  with  delays y  vexations^ 
and  of  serious  consequettce  to  the  parties  inte^ 
rested^  but  may^  in  a  highly  criminal  degree^  ob-' 
struct  the  administration  of  justice  :— 

1.  IT  is,  therefore,  ordered,  that  any  Attorney  or 
Advocate  of  this  Court,  who  by  himfelf,  or  through 
the  miniftry  of  his  clerk  or  other  perfon,  fliall  take 
or  withdraw  from  the  office  of  the  Prothonotary 
any  pleading,  exhibit,  or  paper  filed  in  any  caufe, 
or  any  part  of  a  record  in  any  caufe,  contrary  to 
the  i6th  Section  of  the  general  Rules  of  Pra(5tice 
for  taking  communication  of  writings,  filed  and  to 
be  offered  in  evidence,  (hall  be  confidered  as  hav- 
ing committed  a  contempt  of  this  Court,  and  the 
fame  be  proceeded  upon  accordingly, 
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?.  And  It  is  further  ordered,  that  no  Prothono- 
tary  of  this  Court  do  prefume  to  deliver,  or  fuffer 
or  permit  the  record,  or  any  part  of  the  record,  in 
any  caufe,  depolited  in  his  office,  to  be  withdrawn 
therefrom,  cither  by  himlelf  or  through  the  minis- 
try of  any  clerk  or  perfon  he  may  entruft  with  the 
cuftody  thereof,  except  to  any  of  the  Judges  of  this 
Court,  or  to  any  of  the  Attornies  thereof,  conform- 
able to  the  1 6th  Section  of  the  Rules  of  Practice, 
in  that  refped  made  for  communication  of  writ- 
ings, &c.  upon  the  penalties  attached  to  an  open 
contempt  of  this  Court,  and  in  violation  of  the 
truft  rcpofed  in  the  difcharge  of  his  official  duties. 


*SES 


SECTION  XVIIL 


Of  Intervention, 

IT  is  Ordered,  That  whenfoever  any  perfon  legal- 
ly having  rights  to  fuftain,  and  who  may  be  defirous 
to  intervene  and  become  a  party  in  any  fuit  that 
may  be  pending  in  this  Court,  the  fame  Ihall  be  mo- 
ved in  the  manner  herein  after  exprefled,  and  previ- 
ous to  the  caufe  being  finally  heard.— 

I.  THAT  the  party  intervenant,  fhall  file  a  Re- 
queteen  intervention,  which  fhall  contain  the  grounds 
of  the  demand  and  feveral  rights  which  are  intend- 
ed to  be  alledged  and  fuftained  in  the  caufe,  and  in 
refped  to  the  party  before  the  Court  in  fuit. 

S.  That  the  faid  Requcte  fliall  alfo  contain  all  fuch 
conclulions  or  claims  as  the  party,  plaintiff  en  inter- 
vention, may  have  or  intend  to  make  in   the  faid 
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caufe,  to  the  end  that  legal  iifues  may  be  taken  upon 
the  iame,  and  the  original  fuit  proceed  without  de- 
lay. 

3.  That  the  faid  plain!  iff  en  intervention  fliall  file 
in  the  Prothonotary*s  office,  (on  the  day  ordered 
upon  fuch  Requite  for  the  party's  appearance  to  the 
fame)  all  fuch  wHtings  and  documents  in  his  pof- 
feliion  whereon  the  demand  may  be  made. 

4.  That  any  party  intervening,  as  aforefaid,^all, 
at  the  day  of  filing  the  intervention,  give  due  no- 
tice  thereof  to  all  the  feveral  parties  in  the  caufe, 
to  the  end  that  due  courfe  may  be  taken  thereup- 
on, without  delay. 

5.  That  all  and  every  further  proceeding  upon 
any  intervention,  as  aforefaid,  whether  on  excep- 
tion or  plea  to  the  merits  of  the  fame,  and  the  if- 
fues  thereon  to  be  taken,  and  the  filing  of  all  writ- 
ings, exhibits  or  documents,  touching  the  refpe£live 
intercft  of  the  parties,  fhall  be  moved  made  and 
done,  conformable  to  the  general  rules  of  practice 
of  this  Court  on  original  actions. 

6.  That  whenfoever  a  Requite  en  intervention  may 
be  made  by  the  party  interefted,  and  not  by  an  At- 
torney of  this  Court,  fuch  party  fhall,  at  the  time 
of  making  luch  requete,  and  therein  and  previous 
to  an  order  thereon  for  an  appearance,  fix  and 
eled  a  domicile,  where  courfe  may  be  taken  as  need* 
ful  refpeding  the  fame. 


SECTION  XIX. 
Of  Pleas  and  ijjues  to  he  formed  during  vacation^ 

IT  is  ordered,  that  in  all  cafes,  where  a  paintiff, 
or  defcndantj  would,  by  the  prefent  rules  of  prac- 
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ticc,  be  bound  to  plead  after  appearance,  and  during 
the  fitting  of  thib  k  ourt,  fuch  party  ftiall  be  equal- 
ly, and  in  the  tame  manner,  bound  to  plead,  during 
the  (everal  vacations  and  out  of  Term.  But  inas- 
much as  a  further  time  may  be  allowed  for  filing 
fuch  pleas  refpeclively,  ten  days  are  granted  to 
the  refpedlive  parties  for  duly  filing  any  plea  or  re- 
plication, of  what  nature  foever,  during  the  vaca. 
tions  after  Febraary  and  April  Terms  ;  and  twen- 
ty days  after  the  vacation  of  June  and  Odober 
Terms.  And  the  like  delay  is  granted  for  fiyling 
the  feveral  exhibits,  with  fuch  plea  or  replication,  as 
are  directed  or  permitted  by  the  rules  of  pradice 
of  this  Court.  And  that  thefe  rules  fl^.all  equally 
extend  and  be  applied  to  all  cafes  of  oppoRtions  or 
intervention. 


SECTION  XX. 

Of  JUing  Declarations^  Sffr. — On  Evocation  of 
Causes  from  the  inferior  I'erm, 

WHEREAS  it  may  be  necessarry^  in  every  case^^ 
where  the  evocation  or  appeal  of  any  cause  may 
be  made  and  admitted  from  the  jurisdictioti  of 

•    the  inferior  to  that  of  the  superior  Term  of  this 

Courts  that  the  plaintiff  should  more  specially 

set  forth  the  cause  of  action  than  is  prescribed 

by  the  rules  of  practice^  on  ordinary  process  and 

proceedings  before  the  said  inferior  Term. 

IT  is  therefore  granted  and  ordered,  that  the 
plaintiff  Ihall  within  three  days,  inclufive  from  the 
allowance  of  fuch  evocation  or  exception,  file  with 
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the  Prothonotary  a  declaration,  containing  the  fpe- 
cial  grounds  of  his  cafe  and  demand,  and  therewith 
file  all  fuch  documents,  writings  and  evidence 
whereon  fuch  declaration  may  be  grounded;  and  that 
the  defendant  and  plaintiff  fliall  then  after  conform 
to  the  general  rules  of  praftice  for  filing  pleas  or 
exhibits,  and  bringing  the  caufc  to  ilTue,  hearing  and 
judgment. 


SECTION  XXL 

Of  General  Rides  for  Pleadings  and  of  other 

Proceedings, 

I.  IT  is  ordered.  That  the  Rules  of  this  Court, 
direfting  the  filing  of  pleadings,  writings,  or  pa- 
pers, of  what  nature  foever,  be  flriftly  conformed 
to,  as  premptory  rules  made  in  every  caufe  in  court, 
and  that  a  ncglecl  of  the  fame  fhall  be  confidcred 
as  a  default,  and  wilful  difobedience  to  the  rules  of 
this  Court. 

3.  That  every  rule  of  this  Court,  made  in  the 
prefence  of  the  parties,  or  their  Attornies  in  Court, 
fhall  be  confidered  as  fufficiently  notified,  without 
the  fervice  of  any  fuch  rule  or  order  being  requi- 
fite,  to  enforce  the  fame. 

3.  And  whereas  particular  circumflances  and 
cafes  may,  at  times,  require  an  enlargement  of  the 
rules  of  this  Court,  the  fame  (upon  fufficient  caufe 
fhewn)  will  only  be  granted  where  application  may 
be  made,  one  day  at  leafl;,  previous  to  the  expira- 
tion of  fuch  rules. 

4.  And  upon  every  groundlefs  application  for 
the  enlargement  of  any  rule,   the  party  applying. 
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lliall,at  the  taxation  of  cofts  in  the  fuit,  be  adjudg- 
cd,  upon  all  fuch  dilatory  proceedings,  to  pay  full 
coils. 

5.  That  all  pleadings,  notice,  rules,  orders,  and 
judpjments,  and  all  other  matters  and  proceedings, 
of  which  fervice  is  or  (hall  be  required,  upon  any 
party  in  any  fuit  depending  in  this  Court,  ihall  be 
fcrvcd  upon  the  Attorney  ad  litem,  who  (hall  have 
appeared  in  this  Court  for  fuch  party.  And  in  de- 
fault of  fuch  appearance  by  Attorney,  (hall  be  fer- 
ved  at  the  eleded  domicile  of  fuch  party,  if  he  may 
have  appeared  perfonally  ;  thofe  inftances  except- 
ed in  which  perfonal  fervice  upon  fuch  party,  is  by 
law,  or  any  rule  of  practice,  or  any  fpecial  order 
made  in  the  fuit,  required  and  direfted. 

6.  That  all  proceedings  upon  writs  of  Certiorari, 
Prohibition^  Mandamus,  Quo  Warranto,  and  Habeas 
Corpus^  and  upon  each  of  them  refpcftively,  be  in 
all  things  fimilar  to  the  proceedings,  upon  fuch 
writs, inHis  Majefty's  Court  of  King's  Bench  in  Eng« 
land,  in  Weftminfter  Hall. 

7.  That  all  rules  and  orders  for  the  conduct  and 
regulation  of  any  Attorney  or  Counfel  of  this 
Court,  in  any  caufe  therein  depending,  (hall  extend 
to  the  party  in  fuch  cafe  perfonally  appearing ;  and 
where  no  appearance  by  Attorney  (hall  have  been 
entered  on  behalf  of  fuch  party,  be  rules  and 
orders  for  the  conducl:  arid  regulation,  in  every  rc- 
fpcd,  of  fuch  party  fo  perfonally  appearing. 


8.  That  every  order  of  any  Judge  of  this  Court, 
which  (hall  be  obtained  in  vacation,  fliall  be  fubjcdl 
to  an  appeal  to  this  Court,  and  the  validity  thereof 
impeded,  by  moving  the  Court  to  fet  a(ide  the 
fame,  or  to  fet  afide  the  proceedings  which  have 
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been  had  under  it.  Provided,  that  any  fuch  order 
which  may  be  made  with  confent,  or  otherwife  ac- 
quiefced  in,  ihall  be  as  valid  as  any  act  of  this 
Court. 

9.  That  all  orders  and  rules  for  the  conduft  and 
regulation  of  the  Sheriff,  in  the  execution  of  his 
duty,  or  any  part  thereof,  (hall  extend  to  the  Cor- 
oner, in  all  cafes  in  which,  from  any  caufe  whatev- 
er fuch  duty,  or  any  part  thereof^  fliall  or  ought  to 
be  executed  by  hirn. 

10.  That  no  paper  of  any  defcription  fhall  be 
received  or  filed  in  any  caufe,  by  the  Prothonotary 
of  this  Court,  unlefs  the  fame  be  regularly  docket- 
ed, with  the  title  and  number  of  the  caufe,  and  the 
general  defcription  of  fuch  paper,  and  the  declara- 
tion and  pleas,  alphabetically  marked  in  their  regu* 
lar  order. 

1 1 .  That  all  writs  and  procefs  of  this  Court  fliall 
be  tefted  on  the  day  on  which  fuch  writ  or  pro- 
cefs fhall  iiTue. 

12.  That  a  point  ofpraftice  fettled  by  a  judg- 
ment of  this  Court,  and  entered  on  the  Prothono- 
tary*s  book  of  '^  Rules  of  Pradice,"  fliall  not  be 
reargued. 

13.  That  no  reference  to  arblires,  or  reports,  or 
other  reference  o*  tny  defcription,  flliall  be  made 
by  rule  or  order  oi  this  Court,  or  entered  by  con. 
fent  or  otherwife,  in  any  cafe  before  the  iffue  or 
iflues  in  fuch  cafe  fliall  be  perfected  ;  and  then  on- 
ly of  the  matters  to  which  fuch  iflue  fliall  relate^ 

14.  That  no  writing  or  written  conclufion  be 
prefered  to,  or  received  by  this  Court,  upon  any 
Rule  Nisif    or   upon    any  report     of    arbitres. 


.;,! 


Jt. 

Experts,  or  Praticiens,  nor  any  ifl'ue  in  writing  be 
raii'ed  thereon.  Ihe  validity  of  every  fuch  report 
or  rule  Nisi  will  be  verbally  heard  on  the  refpec- 
tivc  motions  taken,  in  due  courfe,  by  the  parties, 
interefted,  unlefs  fpecially  otherwife  ordered  by  this 
Court. 

15.  That  on  the  hearing  of  any  motion,  plea,  01* 
incidental  matter,  or  on  the  trial  or  merits  ot  any 
caufe,  no  more  than  two  counfel  Ihall  be  heard  in 
opening  or  in  anfwer,  and  only  one  in  reply. 

And  that  a  witnefs  fliall  be  examined  by  one 
counfel  and  no  more,  and  crofs  examined  by  one 
counfel  and  no  more. 

16.  That  every  affidavit,  or  certificate  of  a  bailiff, 
of  fervice  of  any  pleading,  notice,  rule,  order,  in- 
terlocutory judgment,  fubpoena,  or  other  matters, 
ihall  particularly  defcribe  the  manner,  place  and 
hour  of  fervice  ;  otherwife  the  fame  fame  fliall  not 
be  received  or  filed.  And  if  from  fuch  affidavit  or 
certificate  it  fliall  appear,  that  fuch  fervice  was  madd 
upon  a  Sunday  or  Holiday,  or  upon  any  other  day, 
before  the  hour  of  fix  in  the  morning  or  after  the 
hour  of  eight  in  the  evening,  fuch  fervice  fliall  be 
held  and  taken  to  be  null  and  void,  to  all  intents 
and  purpofes  whatfoever, 

1 7.  That  in  all  computations  of  time,  or  delay 
granted  upon  the  fervice  of  any  writ,  fummons, 
rule,  order,  notice  or  judgment  of  this  Court,  and 
generally  upon  all  proceedings  whatfoever,  not 
otherwife  particularly  provided  for,  the  dwy  on 
wliich  fuch  writ,  fummons,  rule,  order  or  judg. 
ment  fball  be  made,  or  upon  which  fervice  of  any 
fuch  writ,  rule,  order,  notice,  judgment  or  otJicr 
proceeding  may  be  performed,  fliall  not  be  reck- 
oned or  accounted  to  be  one,  but  every  other  day 
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to  which  fuch  computation  of  time  fliall  refer, 
(Sundays  and  Holidays  not  excepted,  unlefs  the  ex* 
piration  of  time  fliould  occafion  the  rule  to  expire 
on  a  Sunday  or  Holiday,  in  which  cafe  an  enlarp;e- 
ment  of  time  fliall  be  made  to  the  next  day)  fliall 
be  accounted  to  be  one,  and  that  no  fractions  ol 
time  fliall,  in  any  fuch  computation,  be  nmde  or  al» 
lowed. 

1 8.  That  in  every  cafe  where,  by  the  Rules  of 
Pradice,  a  duty  is  to  be  performed  at  a  particular 
period,  with  reference  to  the  records  of  this  Court, 
the  fame  fliall  be  done,  at  the  oftice  of  the  Prothon- 
otary,  within  the  Oflice  hours  appointed,  and  at  no 
other  time. 


SECTION  XXIL 
Of  Trial  of  Causes  at  Issue, 

1.  THAT  a  roll  and  general  lift  of  all  caiifcs  be 
kept  by  the  Prothonotary,  including  as  well  caufes 
continued  as  thofe  newly  inftituted,  expreiTing  the 
time  of  ifluing  and  return  of  the  original  writ  or 
procefs,  the  number  of  the  caufe,  the  names  of  the 
parties,  and  thofe  of  the  Atorrnies  appearing  for 
each  party  ;  alfo  that  the  nature  of  the  demand  be 
expreffed,  and  a  blank  column  left  for  noting  pro- 
ceedings thereon  had. 

2.  That  another  roll  or  lift  of  cauics  fliall  \r^ 
made  by  the  Prothonotary,  to  be  ufcd  as  a  diary  in 
each  Term  for  fetting  down  all  caufes  for  hearing, 
whether  on  matters  of  law  or  trials  by  Jury,  or  on 
Enquete  and  examination  of  witnefibs,  as  the  funic 
may  be  feverally  appointed.     On  \^hich  lift  i\\x\\ 
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be  expreffed  the  number  of  the  caufe,  the  names  of 
the  parties  and  of  their  fbveral  Attornies,  and  the 
order  or  intent  of  fuch  appointment  for  hearing. 
And  which  entry  fliali  be  condufive  againft  the 
parties  and  their  Attornies. 

3.  That  the  Prothonotary  fliall  pr  fare  and  keep 
a  feparate  and  diftind  roll  or  lift  oiF  caufes  for  En- 
quite  and  the  examination  of  witnelTes,  as  well  of 
Enquete  to  be  had  in  Term  as  out  of  Term,  and 
wherein  entries  may  be  made  of  proceedings  had 
thereupon.  And  the  faid  entries  fli^H  be  taken  as 
concluuve  againft  the  parties  and  their  Attornies. 
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SECTION  XXIII. 
Of  Motions  and  hearing  thereon, 

1.  THAT  every  motion,  to  be  made  in  any  caufe, 
ihall  be  expreffed  in  writing,  and  figned  by  the  Ad- 
vocate or  the  party  applying  to  the  Court,  and  be 
delivered  to  the  Prothonary  before  moving  of,  or 
hearing  the  fame  ;  nor  fliall  any  motion  be  heard, 
unlefs  for  a  rule  to  fliew  caufe  or  motion  for  judg- 
ment, or  default  of  appearance,  or  negleft  to  plead, 
or  uifobediencc  to  any  rule  or  order  or  interlocu- 
tory judgment,  until  due  notice,  of  at  leaft  one  day, 
fhall  have  been  firft  given  to  the  adverfc  party  or 
his  Attorney. 

2.  That  all  motions  for  enlargement  of  rules,  or 
to  fliew  caufe,  fliall  be  made  and  heard  at  every  fit- 
ting of  the  Court,  prior  (o  the  trial  of  any  caufe  on 
iffue  joined. 

3.  That  the  fervice  of  any  notice  of  motion,  to  be 
heard  at  a  fucceeding  day,  fliall  be  deemed  regular- 
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Sy  ferved  if  the  fame  be  made  during  the  fitting  of 
the  Court  on  the  day  preceeding  the  hearing  fo 
notified. 

4.  That  no  motion  for  judgment  upon  the  ver- 
di(fi:  of  a  Jury  fhall  be  made  or  received  until  after 
the  expiration  of  four  days  in  Term,  from  the  day 
on  which  fuch  verdict  fliall  have  been  recorded, 

5.  That  if  any  matter  be  moved  in  Court  in 
prefence  of  the  Attornies,  or  Counfel  of  the  parties, 
and  the  Court  thereupon  fliali  make  a  rule,  the 
fame  Ihall  not  again  be  moved  contrary  to  fuch 
rule. 

6.  That  a  motion  which  con  not  be  decided,  un- 
lets by  a  rule  or  order,  by  which  the  merit:j  of  the 
cafe  will  be  alfo  decided,  lliall  not  be  allowed. 


SECTION  XXIV. 

Of  hearL'fg  on  Law  issues* 

THAT  whenfoever  any  law  iffue  may  be  form- 
ed in  any  caufe,  as  a  temporary,  or  perpetual  Bar 
to  the  plaintiff's  action,  and  fuch  caufe  be  regularly 
infcribed  on  the  diary  for  hearing  en  droits  the  fame 
Ihall  come  on  to  be  heard  on  the  day  appointed, 
unlefs  good  caufe  be  fliewn  to  the  contrary.  And 
if  the  plaintiff  fliall  not  appear,  or  not  fliew  good 
caufe  to  delay  the  hearing  fo  appointed,  and  the 
defendant  be  ready  to  proceed,  the  plaintiil's  aclion 
fliall  be  difmifled,  with  cofts  to  the  defendant,  if  the 
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conclufions  taken  by  the  defendant,  exceptions  be 
fo  made  as  to  warrant  fuch  judgment.  And  if  the 
plaintiff's  ihall  appear  and  be  ready  to  proceed,  and 
the  defendant  railing  fuch  iiTue  ihall  not  appear,  or 
not  be  ready  to  proceed,  or  not  fhew  good  caufe  to 
the  contrary,  and  obtain  a  further  day  to  be  heard> 
his  plea  in  Bar  to  the  plaintiff's  adion,  whether 
temporary  or  perpetual,  Ihall  be  difmiffed  with  cofls 
to  the  plaintiff,  who  may  forthwith  proceed  in 
due  courfe  to  judgment  on  his  principal  demand. 
Nor  3iall  the  defendant  be  entitled  to  further  no- 
tice, or  to  make  any  further  proceedings  in  the  caufe, 
until  he  ihall  have  paid  the  plaintiff's  cofls,  which 
may  be  awarded  as  before  faid. 
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SECTION  XXV. 

Of  Exception  to  any  Interlocution,  Order,  or  JuJg^ 

ment  of  this  Courts 

WHEREAS  by  an  ordinance  passed  in  the  2'jtb 
year  of  His  Majesty's  Reign,  Chapter  4,  It 
is  enacted  that  whenever  the  opinion  of  any 
Court  of  common  pleas  may  be  pronounced  upon 
tiny  lazv^  usage,  or  custom  of  this  province,  and 
that  any  party  may  conceive  the  same  to  be  to  his 
injury,  he  shall  be  allowed  to  make  an  exception 
to  the  said  opinion,  to  be  preserved  in  the  min-- 
utes  of  the  said  Court,  and  which  said  act  in 
that  respect  is  extended  to  the  government  and 
proceedings  in  this  Court,     It  is  ordered^  that^ 
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in  every  case  where  such  exception  may  legally 
be  admissible^  the  party  making  the  same  shall 
deliver  the  same^  during  the  sitting  of  the  Courts 
or  at  the  Proihonotary  s  office^  in  the  course  of 
the  day  on  ivhich  such  exception  may  be  raised* 
And  that  any  exception  which  may  be  offet^ed^ 
at  any  future  day^  shall  not  be  received  nor  cn^^ 
tered  on  the  Records  of  this  Courts 


) 


or  Judg-^ 

the  2'jth 
'er  4,     // 
m  of  any 
iced  upon 
jincCy  and 
0  be  to  his 
exception 
the  min^ 
id  act  in 
ment  and 
Vred^  thatf 


\ 


SECTION  XXVL 

Of  Exceptions  to  the  regularity  of  service  of  pro^ 
cesSy  and  affidavits  thereon,  and  of  except" 
ions  to  the  regularity  of  filing  ex- 
hibits or  their  sufficiency. 

IN  order  to  prevent  delays  and  expences  occafion- 
ed  by  iffues  raifed  on  exceptions  to  the  regularity  of 
fuing  out  and  fervice  o^procefs,  and  of  written  ex- 
ceptions or  pleadings  to  the  regularity,  or  fufficien- 
cy  of  exhibits  and  matters  of  evidence  filed  of  re- 
cord. 

I.  IT  is  ordered  that  no  writing  by  way  of  plea 
or  exception  fhall  hereafter  be  allowed  to  the  form, 
fervice,  or  other  matters  regarding  the  regularity 
or  fufficiency  of  any  fummons,  writ,  or  procefs 
that  may  be  iiGTued  out  of  this  Court,  nor  to  any 
affidavit  that  may  be  made  for  obtaining  any 
Such  writ  or  proc  wfe,  but  that  every  allcdgsd  de- 
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fed,  or  inegularUy  reCpeding  the  fame,  fhall  be 
declared,  Iie.u'd,  and  adjudged  upon  motion,  and 
not  otlicrwifc. 

2.  And  ibai  only  on  the  day  of  the  return  oi 
fuch  procefs,  otherwife  the  fuppofed  defed  fhall  be 
deemed  to  be  waived,  unlefs  the  patty  making  the 
fame  can  (at  the  day  allowed  by  law  lor  taking  off 
a  default)  make  it  appear  by  good  and  iiifficient 
reafons  that  until  that  period  he  vv-as  prevented 
from  making  fuch  exceptions.  Nor  ftiall  any  mat- 
ter concerning  the  fufficicncy  or  regularity  of 
any  exhibit,  filed  or  to  be  filed  in  any  caufe,  be 
iiiado  or  complained  of  by  a  written  exception  or 
other  pleading,  but  be  declared,  heard  and  adjudg- 
ed upon  motion,  or  legMl  objedtons  at  the  hearing 
of  the  cauCc,  as  the  party  fo  objeding  may  conl^- 
der  to  be  moft  advifablc,  and  not  otherwife. 
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SECTION  xxvir. 

Of  Witnesses  and  their  examination^  of  'Evidence 

and  of  Enquete. 

I.  THE  Court,  having  taken  into  connderation 
the  abufcs  that  are  liable  to  be  committed  by  the 
allowance  for  the  fubpoenaing  and  attendance  of 
any  unlimited  number  oC  wltneiTes  whatfoever,  in 
caufes  brought  to  iffuc  in  this  Court — It  is  order- 
ed, that  from  and  after  this  day,  in  any  caufe 
wherein  witneffes  fliall  be  fubpoenaed  to  appear  and 
give  evidence  in  this  Court,  no  allowance  whatev- 
er, on  the  taxation  of  cofts,  ia  favor  of  the  one 
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party  againft  the  other,  fliall  be  made  for  fubpoeti- 
aing  and  attendance  of  mare  than  fix  witnefles,  (if 
fo  many  there  Ihall  be)  for  each  iffue  that  may  be 
properly  joined  between  the  parties,  fhould  there 
be  more  than  one  in  any  caufe. 

2.  To  the  end,  that  all  tlic  evidence  taken  in  an^r 
caufe  maybe  certainly  known, and  eftablifhed  of 
record — It  is  ordered,  that  in  all  caufes  where  the 
fum  proi'ecutcd  tor  may  be  cibove  twenty  pounds 
ftcrling,  or  where  an  appeal  may  lie  from  the  judg- 
ment of  this  Court,  and  any  dcpofitions  ot  wit. 
ncffes  may  be  taken,  the  Proihonotarv  do  enter  on 
the  rcgiftcr  of  this  Court,  except  in  caufes  tried  by 
Jury,  a  regular  lift  ot  the  names  of  the  witneifes  fo 
examined,  and  the  period  when  their  refpeclive 
depofitions  were  taken,  and  alfo  that  he  do  file  with 
the  proceedings  in  the  caufe,  a  certified  copy  of  the 
fame. 

3.  That  in  every  caufe  brought  to  iffue  in  Term 
time,  wherein  witnefles  may  be  examined,  fuch, 
examination  Ihall  be  moved  for  and  appointed 
in  Term,  (if  there  be  a  day  in  Term,  in  which 
the  motion  could  be  made)  to  be  heard  the  next 
fucceeding  vacation,  and  not  otherwife- 

4.  And  that  in  every  caufe  brought  to  iffue  dur- 
ing vacation,  wherein  witnefles  may  be  examined, 
fuch  examination  fliall  be  moved  for  hearino:,  the 
next  or  fuceeding  Term,  and  the  party  failini';  fo  to 
move  for  the  examination  of  witncffcs,  ihall  be 
bound  to  give  fourteen  days  notice  in  Term,  on  any 
motion  fubfequent  to  the  period  of  which  the  fame 
might  h  ave  been  made  for  the  examination  of 
witnelfes  on  fuch  iffue. 

5.  That  no  examination  of  any  witncfs  about  to 
depart  the  Province,  fhail  be  had  or  taken  in  an> 
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caufe,  during  any  Term  or  fitting  of  this  Court., 
unlefs  iffue  be  joined  on  the  merits  or  matters  ot 
fad  in  controverfy  between  the  parties  ;  the  exami- 
nation of  a  party  on  Fat*!  and  Articles,  as  provided 
by  the  Rules  of  Prad*       excepted, 

6.  Nor  fliall  any  fuch  examination  of  a  witnefs, 
about  to  depart  the  Province,  be  had  or  taken  in 
any  caufe  on  the  part  of  the  defendant,  where,  by 
the  Rules  of  Praftice,  fuch  defendant  ou^iht  to  have 
pleaded  to  the  merits,  and  hath  not  done  fo.  Nor 
ihall  any  fuch  examination  of  a  witnefs  be  had  or  ta- 
]^en  on  the  part  of  the  plaintiff,  where, by  the  rules  of 
Pradlice,  he  fhould  have  replied  to  the  defendant's 
plea,  or  taken  iffue  on  the  merits,  and  hath  not  fo, 
done  previous  to  his  application  for  the  examina- 
tion of  a  witnefs,  as  aforefaid. 
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7.  That  any  party  in  fuit  before  this. 
Court,  who  may  be  in  the  poffefHon  of 
$vi.ieace  m  ^uy  Original  inltrument,  writing,  or  doc- 
P08.essionof  umcut,  that  may  relate  to  any  matter  in 
difpute  between  the  parties  aforefuda 
fhall,  upon  due  notice  to  produce  the 
fame,  be  bound  to  appear  and  produce  in 
this  Court,  (fubjecl  to  its  further  order 
refpe£ling  the  fame,)  fuch  original  inflru- 
ment,  writing,  or  document ;  and  failing 
fo  to  do,  the  party  notifying  the  poffcfTor 
as  aforefaid  may  offer  legal  teflimony  of 
and  adduce  a  copy  of  fuch  original  inflru- 
ment,  writing,  or  document  in  evidence 
in  fuch  caufe,  unlefs  good  caufe  be  fhcwn 
to  the  contrary. 

And  it  is  ordered,  that  the  notice  above 
faid  to  be  ferved  upon  any  party,  or  his 
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altoifney,  in  any  caufe,  to  produce  any 
writing  as  aforefaid,  fliall  be  ferved,  fub- 
jecl  to  the  delays  or  periods  refpeclively 
allowed  for  the  fervice  on  inftituting  the 
action,  according  to  the  place  of  refidencc 
of  the  party  who  may  poffefs  fuch  wri- 
ting, to  be  produced  as  aforefaid.  But 
that  in  every  caufe  where  the  party  may 
appear  by  Attorney,  the  fervice  of  fuch 
notice  for  producing  any  writing  as 
aforefaid,  may  be  legally  and  lufficiently 
ferved  on  the  Attorney,  appearing  for  the 
faid  party  in  the  action,  under  fuch  delay 
for  communication  to  his  client,  as  may 
appear  reafonable* 

8.  It  is  ordered,  that  after  iiTue  may  be 
joined,  whether  on  the  merits,  or  on  any 
collateral  point  in  the  caufe,  for  verifica- 
tion of  fa6ts  alledged,  it  fhall  be  compe- 
tent for  any  party  uniting  in  fuch  iffue  to 
obtain  an  order  and  fet  the  caufe  down 
on  the  diary  or  roll  d*£nqu^te  for  examin- 
ation of  witneffes.  And  any  party  mov- 
ing for  further  time,  or  a  more  diftant 
day  for  fuch  Enquete  or  examination  afore- 
faid, or  the  continuance  and  delay  of  any 
Enquete  already  appointed,  fhall  make  the 
grounds  of  fuch  motion,  upon  oath,  ftat- 
ing  in  an  affidavit,  not  only  all  the  caufes 
which  have  prevented  or  may  prevent  the 
w^itnefs,  or  witneffes  of  fuch  party  from 
attending,  at  the  day  moved  for  fetting 
down  the  caufe  and  the  periods  when  it 
is  expefted  that  fuch  witnefs  or  witneffes 
may  be  able  to  attend,  but  alfo  particu- 
larly depofe  to  what  the  party  may  be  a- 
ble  or  exped  to  prove,  by. the  teftimony 
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of  fuch  witjiefs  or  witucircs,  and  this,  in 
liddition  to  all  other  matters  incidental  to 
fuch  affidavit  for  continuance  of  an  Kn- 
quele  or  trial.  And  if  any  aflidavit  for 
i'uch  continuance  Ihall  not  ftate  the  above 
grounds  and  circumftances,  it  Ihall  not 
be  received  or  argued. 

And  it  is  ordered,  that  no  fee  or  corts 
fhall  l)c  allowed,  in  taxation  of  cofts,  in 
the  caufe  for  fuch  aflidavit. 

9.  That  every  caule  regularly  fet  down 
on  the  diary  or  roll  ci'Enqucte^ior  the  ex- 
amination of  witnefl'cs,  whether  on  the 
merits  of  fuch  caufc  or  on  any  collateral 
iflue  joined  therein,  the  hearing  and  exa- 
mination of  the  witn^'ll'es  fhall  come  on, 
and  be  had  at  the  day  appointed,  unlefs 
good  caufe  be  fliewn  to  the  contrary,  and 
io  in  (bribed  on  the  diary  or  roll  (TLrKjuete 
by  the  Court  or  examining  Judge.  And 
on  ihe  part  of  the  plaintiff,  if  no  fuch  fuf. 
ficient  caufe  be  fhcwn,  he  iliali  be  preclud- 
ed from  a  further  day,  and  upon  motion 
in  Court  by  the  defendant  for  that  pur- 
pofe,  the  plaintiif 's  action,  if  the  e.  amin- 
ation  aforefaid  was  to  have  been  had  on 
the  merits,  Ihall  be  difmiiled,  sauf  a  se 
pourvoii\  with  coils  to  the  defendant. 
And  if  the  examination  was  to  have  been 
had  on  any  collateral  iflue,  fuch  ifi'ue  fliall 
be  taken  and  adjudged  againft  the  party 
firft  tendering  or  railing  the  fame  with 
corts,  by  reafon  of  his  default  in  not  pro- 
ceeding thereon. 
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!0.  And  on  the  part  of  the  defendant,  if 
his  witnetileslhali  not  attend  on  the  day  ap- 
pointed for  examination  on  the  merits,  or 
he  be  not  ready  to  proceed,  unlefs  good 
caufe  be  fhewn  for  their  non-aiicndance, 
and  fo  infcribed  on  the  diary,  or  Roll 
(TEnquete,  by  order  ftf  the  Court  or  exa- 
mining Judges,  he  (hall  be  precluded  from 
any  further  day  for  the  examination  of 
witnelTes,  and  the  plaintiff  may  proceed 
ex  parte. 

11.  That  no  witncfs  fhall  be  examined 
on  the  part  of  any  party  in  a  fuit,  but 
fuch  as  have  been  fummoncd  to  appear, 
or  do  adually  appear,  and  arc  called  at 
the  day  firft  appointed,  and  (if  not  exa- 
mined) whofe  names  have  been  infcribed 
on  the  Diary  for  examination.  Nor  fliall 
any  motion,  at  any  future  day,  be  receiv. 
ed  for  the  hearing  of  any  witneiTes  in  the 
caufe,  who  may  not  have  been  fo  called, 
and  whofe  name  may  not  have  been,  by 
order  of  the  Court  or  examining  Judg- 
es, infcribed  on  the  Diary,  with  permif- 
iion  exprcfled  to  be  examined  at  a  future 
period. 

12.  That  if  reafonable  caufe  be  flievvn 
for  the  non  attendance  of  witr.effes,  on 
the  part  of  any  party  in  a  fuit,  and  a  fur. 
ther  precife  day  be  granted  for  fuch  pur- 
pofe  by  the  Court  or  examining  Judges, 
and  no  attendance  or  examination  of  v/it- 
neffes  fliould  take  place  at  fuch  day,  the 
party  failing  to  bring  forward  or  exa- 
mine his  witnelTes,  fhall  be  precluded 
from  obtaining  any  further  day  for  f'.i':h 
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examination,  and  judgment  ihall  be 
awarded  upon  the  cafe,  conformable  to 
the  illue  between  the  parlies,  as  is  direct- 
ed by  the  9th  and  10th  articles  of  thefe 
rule?. 
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13.  Nor  (hall  any  motion  be  received 
for  granting  any  further  day  to  cxamiiie 
any  witnefs  or  witneiTes,  unlefs  the  party 
fo  n)0ving  Ihall  firft  ofF.r  ^nd  be  ready  to 
pay  the  oppofite  party  all  the  coll.s  that 
may  have  accrued  to  fuch  party  from  the 
inftitution  of  the  adion,  to  the  period  of 
fuch  motion.  And  if  under  fuch  condi- 
tion the  Court  or  the  examining  Judges 
Ihall  permit  the  examination  of  any  wit- 
nefs or  witneffes  in  the  caufe,  the  day  to 
be  granted  for  that  purpofe  fliall  be  final 
and  conclufive,  and  judgment  pronoun- 
ced in  the  caufe,  according  to  the  courfc 
of  the  Court,  and  its  Rules  of  Pradice,  in 
fuch  cafe  provided. 

14.  And  ihafmuch  as  the  partial,  as 
well  as  the  con  p!ete  examination  of  wit- 
nefles  on  one  fuic  of  a  caufe,  at  one  day  ; 
and  a  likf  cxan.ination  of  witnefles  on  the 
other  fide  at  another  day,  is  attended  >\ it h 
great  inconvenience  and  frequent  preju- 
dice. It  if,  ordered, that  on  calling  on  a  caufe 
fjom  the  Diary  or  Roll  of  Efiquete,  for 
exuninaticn  ot  witneffes  and  proceedings 
therein,  all  the  feveral  parties  fubmit- 
ting  thereto  or  not  oppofing  the  fame, 
ihall  be  concluded  as  being  fully  p^'epared 
for  the  complete  and  entire  examination 
of  all  their  witneffes  refpedively.     And 
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that  no  motion  for  dchiy  in  clofing  the 
Enquetc^  or  for  further  examination  of 
any  witnefs  not  attending,  ftiall  be  receiv- 
ed or  heard,  unlefs  made  previous  to  the 
examination  of  any  witnefs  upon  the 
opening  of  fuch  Enquete, 

1 5    And  that  if  any  party  fliall   move    Evrry  mo- 
for  the   continuance  of  fuch  Enquete,  or  |'°"  '""  ^'^- 

,  .       ,  .       ^.  r    *  '.        lav,  nui-.t  be 

the  particular  examination    or  any  wit-  suppcrtt  d  by 

neU  to   be   heard  thereupon,  it  fhall  be  ^^'f,;',';."'j'^; 

under  the  feveral  limitations  and  reftric-  ciai   causes, 
tions,  direcled  for  the  putting  off  a  trial        '^*'- 
or  Enquite^ 


1 6.  And  It  (hall  be  in  the  difcretion  of 
the  Court  or  the  Judges,  attending  to 
make  fuch  ^nquSte,  under  the  fpecial 
circumftances  of  the  cafe,  where  no  CAa- 
mination  may  have  been  entered  upon, 
to  direct  the  entire  continuance  of  the 
Enquete,  and  examination  of  all  the  wit- 
neffes  to  a  future  day  ;  in  which  cafe,  the 
party  moving  for  fuch  continuance,  fliall 
pay  to  the  oppofite  party  or  parties,  the 
coils  and  expences  of  fummoning,and  the 
attendance  of  all  the  witneffes  then  at- 
tending for  examination.  Or  if  no  fuf- 
ficicnt  caufe  be  fhewn  for  granting  a  de- 
lay, and  the  party  moving  for  the  fame 
fliall  refufe  to  proceed,  the  Judges,  if  the 
examination  were  to  be  had  out  of  Court, 
may  refer  to  the  Court  the  confideration 
of  the  default  of  any  party,  refufing  to 
proceed  as  aforefaid,  and  thereupon  the 
Court  will,  upon  fuch  reference,  or  itfelf, 
where  the  examinations  were  to  have 
been  had  in  open  Court,  proceed  to  judg- 
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ment  according  to  the  circumftances  oi 
the  cafe  and  default  aforelaid,  either  in 
granting  a  delay  or  ftrictly  enforcing  the 
penalties  declared  by  the  9th  and  loth  ar- 
ticles of  thefe  Rules  on  Enqutete, 

If.  Provided  always— that  if  any  mo- 
tion may  be  made  at  the  opening  of  any 
Enquete,  whether  in  open  Court  or  be- 
fore Judges  in  vacation  for  the  partial  ex- 
amination of  a  part  of  the  witneffes  in  the 
caufe,  the  oppoiite  party  ihall  have  a  right 
to  oppofc  the  fame,  and  infift  on  and  ob- 
tain the  entire  continuance  of  theEnqu6te. 
And  thereupon  have  and  obtain  a  full  al- 
lowance of  coih  for  e -amining,  and  the 
attendance  of  ail  his  or  their  witneffes,  ac- 
tually attending  to  be  e.vamincd. 

And  no  further  proceedings  fliall  be  had 
on  the  part  of  the  failing  party  to  proceed 
as  above  faid,  for  the  examination  of  his 
witneffes,  until  all  fuch  cofls  fhall  have 
been  paid,  as  above  directed. 

18.  And  whereas  by  the  Rules  of  Prac- 
tice, no  party  in  any  caufc  hath  a  right  to 
tax  cofts  againll  an  oppofite  party,  for 
the  examination  of  more  than  fix 
witneffes  upon  any  iffuc  raifed  in 
fuch  caufe  ;  yet  the  oppofite  par- 
ty is  frequently  put  to  charges  and  ex- 
pences  in  refpecl  to  the  examination  of 
witneffes  above  the  number  allowed  ;  It 
is  therefore  ordered,  that  no  further  exa- 
mination of  witneffe:^ above  the  number  of 
fix,  as  aforefaid,  ihall  take  place,  unlefs  the 
party  moving  tor  the  fame  do  firff  tender 
and  pay  to  the  Attorney  of  the  oppofite 
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party  fix  Ihillinpjs  and  eight  pence  cofts 
upon  each  witnefs  fo  to  be  examined, 
above  the  number  aforeiaid.  Nor  Ihall 
any  cofts  be  taxed  to  any  Attorney  as  be- 
tween /Attorney  and  client  for  the  exa- 
mination  of  a  greater  number  than  fix 
witneffes,  on  any  ifiue  as  aforefaid. 

19.  And  it  is  underftood  and  directed, 
that  all  the  above  rules  fliail  be  equally 
applicable  to  parties  on  a  crofs  cauie,  or 
wherein  the  defendant  may  conftitutc 
himfdf  an  incidental  plaintiff,  and  the 
original  plaintiff  thereupon  become  the 
defendant  in  fuch  incidental  demand;  and 
alfo  in  caufes  of  intervention,  or  oppo- 
fition. 

20.  And  it  is  declared  and  ordered,  that 
Ihould  the  Court  or  the  Judges,  e  amin- 
ing  witneffes  on  any  Enquete  appointed, 
adjourn  or  continue  the  fame  over  to  a 
future  day,  that  the  day  to  which  fuch  ad- 
journment fliall  be  made,  fliali  be  taken 
and  confidered  as  making  part  of  the  day 
from  whi:h  fuch  adjournment  or  con- 
tinuance was  made,  and  the  feveral  rules 
abovementioned  Ihall  be  applied  accord- 
ingly. 


21.  And  if  on  the  day  of  Enquete,  to  be  a  partyn^t 
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right  tor  fuch  examination  at  a   future  ^  vSon^ 
day,  by  reafons  or  caufes  to  be  offered  to      *•'"»"  be 
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that  fuch  party  be  held  to  move  the 
Court  on  the  firft  day  of  its  lit  ting,  after 
fuch  Enquete  fo  appointed  in  vacation,  to 
be  adnnitted  to  examine  fuch  witnefles  ?s 
could  not  have  attended  at  the  day  of 
Er.quetc  appointed,  and  to  them  fliew  fuf- 
ficient  caule  for  fuch  examination  of  wit- 
nefles, otherwife  the  party  Ihall  be  con- 
cluded from  any  claim  or  the  e  .amina- 
tion  of  witnefles  in  the  cafe.  And  the 
above  9th  or  loth  Rule  Ihall  be  applied 
to  the  circumftances  of  the  cafe  for  judg- 
ment. 


ii 


SECTION  xxvm. 


■i 


Of  Commissions  Rogatoires^ 

\.  IT  is  ordered,  that  whenfoever  any  commlfllon 
Rogatoire  may  ifllie  to  perfons,  not  being  Judges  cr 
Ttidge  of  any  of  His  Majefty's  Courts  of  reco!d  in 
this  province,  the  fiid  commifTioners  fliall  at  their 
hrft  meeting  for  the  purpofe  of  executing  the  faid 
commiflic^n,  adminifter  the  Oath  No.  i — htrareafter 
mentioned  to  each  other,  and  alfo  the  Oatli  No.  2, 
to  the  clerk  or  clerks  named  and  appointed  by  the 
faid  commifTioners  for  the  faithful  performance  of 
their  refp^^'tive  duties  in  the  execution  of  the  faid 
commifiion.  And  that  there  Ihall  be  annexed  to 
every  fuch  commifiion  a  copy  of  the  faid  Oaths,  fo 
to  be  adminmcrcd,and  of  the  Oath  to  the  witncffci 
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to  be  fworn  by  the  commiffioners ;  which  faid 
Oaths  (hall  be  delivered  to  the  Prothonotary  of  this 
Court,  with  the  interrogatories  and  the  infirudions 
directed  by  the  3d  and  4th  articles  of  this  rule,  for 
the  execution  and  return  of  the  faid  commiiTion,  to 
be  annexed  to  the  commiillon. 


No,  I.  Oatb  to  he  admtmstered  to  each  of  thi 
several  commissioners  by  themselves  respec-- 
tively. 
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"  YOU  fwear,  that  you  will  according  to  the 
beft  of  your  Ikill  and  knowledge,  truly,  faithfully 
and  without  partiality  to  any  or  either  of  the 
parties  in  this  caufe,  take  the  examinations  and 
depofitions  of  all  and  every  witnefs  and  witneffes, 
to  be  produced  and  examined  by  virtue  of  the 
commiflion  hereunto  annexed,  upon  the  interro- 
gation hereunto  alio  annexed,  now  produced  and 
left  with  you,  and  you  fhall  not  publifh,  difclofe, 
or  make  known,  to  any  perfon  or  perfons  what- 
foevcr,  except  to  the  clerk  or  clerks,  to  be  by 
you  employed  and  fworn  to  fccrecy  in  the  exe- 
cution of  this  commifflon,  the  contents  of  all  or 
any  of  the  depofitions  of  the  witneffes  or  any  oi 
them,  to  be  taken  by  you  and  the  other  commif- 
fioners, in  the  faid  commiflion  named,  or  any  ot 
them,  by  virtue  of  the  faid  commillion, until  pub- 
lication fhall  pafs  by  rule  or  order  of  the  Court  oi 
King's  Bench  for  the  diHricl:  of  Montreal.  * 

SO  HELP  YOU  GOP, 
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JV(?.  2.  Oj//&  /o  ^^  administered  by  the  eommis^ 
siotiers  to  the  clerk  ^  appointed  for  taking  and 
transcribing  the  answers  of  witnesses^  ^r. 

•'  YOU  fvvear  that  you  will  truly,  faithfully  and 
without  partiality  to  any  or  either  of  the  parties 
in  this  cause,  take  and  write  down,  tranfcribc 
and  engrofs  the  depofitions  of  all  and  every  wit- 
nefs  and  witnefTdS,  produced  before  and  examined 
b;-  the  commiffioners,  or  any  of  them  named  in 
the  commiffion  hereunto  annexed,  as  far  forth  as 
you  are  directed  and  employed  by  the  faid  com- 
miffioners or  any  of  them  to  take,  write  down,  or 
engrofu  the  laid  depofitions,  or  any  of  them.  And 
you  fliall  not  publilh,  difclofe,  or  make  known,  to 
ary  perfon  or  perlons  whatfoevcr  the  contents 
of  all  or  any  of   the  depofitions  of  the  witnefTes, 
or  any  of  them,  to  be  taken  wrote  down  tranf- 
cribed,  or  engrofTed  by  you,   or  whereto  yon 
fhall  have  recourie,  or   be  any  wife  privy  until 
publication  fhall  pafs   by  rule,  or  order  of  the 
Court  ot  King's  Bench,  for  the  diflrid  of  Mon- 
treal. 

SO  HELP  YOU  GOD.    , 


2.  It  i**  ordered  that  whenever  there  may  be  any 
fuch  commlfhon  Rogafoire  to  be  executed  by  com- 
miffioners as  aforelaid,  the  feveral  interrogatories 
to  be  put  to  a  witnefs  produced  (after  he  hath 
been  duly  fvvorn)  by  ihe  faid  commiffioners  fhall 
be  propofed  and  declared  in  their  regular  order  ; 
;ind  that  the  anfv/cr  of  the  witnefs  fhall  be  taken 
down  by  the  clerk,  to  each  interrogatory,  previ- 
ous to  propofing,  or  making  known  a  fecond,  or 
any  further  inlcrrogatory  and  fo  continued  until 
the  whol«  examination  may  be  clofed. 


57 


le  eommis- 


3.  It  is  ordered,  that  after  a  witnefs  hath  been 
fworn,  his  examination  fhall  be  taken  in  the  nianrer 
above  faid,  in  the  prefence  of  at  leaft  two  of  the 
commiffioners  named  in  the  commiflion,  and  if  the 
faid  commiflioners  (hall  have  been  named  the  cue 
half  on  the  part  of  the  plainiifF,  and  the  other  h aif 
of  them  on  the  part  of  the  defendant,  then  in  the 
prefence  of  two  of  fuch  commiflionf  rs,  one  of 
whom  may  have  been  named  on  the  part  of  the 
plaintiff  and  the  other  on  the  part  of  the  derendant, 
if  the  faid  commiflioners  on  the  part  of  e  ich  party 
as  aforefaid  fhall  attend  for  that  purpofe  ;  but  in 
cafe  of  refufal,  or  non  attendance,  the  examiiation 
may  be  had  and  taken  before  the  two  comnifiion- 
crs  ready  to  attend  and  execute  the  faid  commiflion, 
and  that  no  perfon  or  perfons  fhall  be  prefent  at 
the  examination  of  any  witnefs  but  the  commifli- 
oners fo  examining  the  witnefs  and  their  clerk. 
And  that  previous  to  the  examination  of  any  wit- 
nefs, the  commiflioners  aforefaid  fhall  adminiilcr  to 
each  witnefs  the  Oath  following. 


*'  YOU  fwear,  that  you  will  true  anfwers  make 

to  all  fuch  queftions  as  fhall  be   aflced  of  you  on 

thefe  interrogatories,  without  favour  or  affcdion 

"  to  either  party,  and  therein  you   fhall  fpeak  the 

"  truth,  the    whole  truth,  and  nothing  but    the 

*  truth/' 

SO  HELP  YOU  GOD. 


ec 


4.  That  after  the  execution  of  the  commiffion 
may  have  been  completed,  the  commifTioners  exe- 
cuting the  fame  fhall  bind  and  attach  to  the  writ 
or  commiffion,  all  the  feveral  examinations  of  the 
witnefles,  and  all  writings  produced  and  to  which 
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the  fiid  examinations  may  refer.  And  alfo  anneie 
to  the  commiflion  a  lift  of  the  witneiTes  e>amined 
(which  Ihall  be  hgned  by  the  faid  commiilioners) 
together  with  the  feveral  oaths  adminiftered  and  the 
inilructions  tranfmitted  with  the  commiflion  pre- 
vious to  executing  the  fame  ;  and  after  the  lame 
may  be  infeparabiy  bound  together  under  their 
feals.  They  fliall  certify,  on  the  back  of  the  com- 
miffion,  their  return  of  the  execution  of  the  faid 
writ.  The  fame  (hall  then  be  put  under  a  cover 
and  fcaled  up  direfted  to  one  of  the  Prothonotaries 
of  this  Court,  and  the  title  of  the  caufe,  and  names 
of  the  parties  in  the  fuit  (hall  be  thereon  infcribed, 
and  thefe  words  added, "  A  commifHon  Rogatoire," 
executed  and  returned   by    ■  naming  the 

commifTioners  who  had  executed  the  fame. 

5.  IT  is  ordered,  that  previous  to  the  publication 
of  any  commiflion  Rogatoire  that  may  have  been 
executed  within  this  province,  or  in  the  province 
of  Upper  Canada, by  commiflioners,not  being  judges 
of  His  Majefty's  Courts  of  record  in  this  province, 
an  affidavit  Ihall  be  made  before  one  of  the  Judges 
of  this  court  by  the  perfon,  holding  fuch  commiflion 
&  return,  of  his  having  received  the  fame  from  fome 
one  of  the  commiflioners  therein  named,  for  the 
purpofe  of  being  returned  into  this  Court,  to  be  of 
record ;  and  that  the  faid  commiflion  is  in  the  fame 
ftate  and  condition  as  when  fuch  perfon  received 
the  fame  for  return,  as  aforcfaid. 

6.  That  notice  fliall  be  given  to  all  the  parties 
concerned  in  the  faid  commiffion  and  return  of 
any  motion  to  be  made  for  the  publication  there- 
of, and  all  objections  which  can  then  be  made  to 
fuch  commifljon  and  return,  fliall  be  raifed  and 
heard  prior  to  fuch  publication. 


or 
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7.  It  is  ordered,  that  in  any  caufe  where  the  de- 
fendant may  have  appeared  either  perfonally,  or 
by  an  Attorney  cf  this  Court,  (except  in  cafes  when 
a  defendant  may  be  in  default  for  not  pleading, 
or  otherwife)  no  commiflion  Rogatoire  Ihall  be 
granted  until  after  ilTue  may  be  joined  between  the 
parties  on  the  merits.  And  that  after  the  iflue 
may  be  joined,  as  aforefaid,  either  party,  who  may 
be  dedrous  of  obtaining  fuch  commi^on,  ihall 
move  for  the  fame,  within  four  days  after  iflue  may 
be  joined  as  aforefaid,  if  in  Term,  and  if  in  vacati- 
on by  application,  within  the  period  aforefaid,  to 
two  of  the  Judges  of  this  Court,  who  may  grant 
an  order  therefor,  to  be  fued  out  within  fuch  lime 
as  may  be  conlidered  reafonable  at  the  period  of 
applying  for  the  fame  on  the  requete,  or  petition  of 
fuch  party,  to  be  filed  of  record  in  the  cauie. 

And  that  no  commiflion  Rogatoire  fliall  be  grant- 
ed,  in  any  caufe  as  above^  unlefs  moved  or  applied 
for  within  the  period  aforefaid. 

And  upon  the  order  being  made  for  ifluing  any 
commiflion,  as  aforefaid,  the  party  obtaining  fuch 
order  Ihall  forthwith,  and  without  delay,  fue  out 
the  faid  commiflion,  and  expedite  the  due  execution 
and  return  thereof  ;  otherwife  it  fliall  be  compe- 
tent for  the  oppofite  party  to  proceed  in  the  caufe 
as  if  no  fuch  commiflion  had  been  moved  for,  or 
granted. 
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SECTION  XXIX3 

Of  Fails  ^  Articles. 

I.  WHEREAS  parties  in  fuits  are  entitled  to 
obtain  an  examination  of  the  refpecElive  fuitors  up- 
on Faits  ^  /Articles  that  may  be  deemed  relevant 
(pertinens)  to  the  matters  in  conteft.  provided 
tiiat  ihe  lame  may  be  requird  and  had,  "  sam  re^ 
iardation  de  l^insiruction  et  jugevient,**  to  the  end, 
theief've,  of  p- eventing  delays  by  undue  applica- 
tions for  (uch  examinations  :  It  is  ordered,  that 
Fatts  y  Articles  may  be  moved  for  and  had  "^« 
tout  etai  de  cause"  that  is  to  fay,  at  any  time  after 
filing  rhe  declaration  until  clofmg  the  Enquete;  pro* 
viderl  that  every  party  who,  on  the  lail  day  ap- 
pointed tor  the  examination  of  witnefles,  may 
move  to  examine  the  oppofite  party  on  Faits  & 
Articles,  do  apply  for  the  iame  to  be  had  in  a  rea- 
fonable  delay,  "  sans  retardation  du  jugement*'  and 
that  a  day  be  at  the  time  of  fuch  application  fix- 
ed and  appointed  for  that  purpofe,  and  the  party 
fo  applyinpj  (hall  be  thereby  concluded  :  and  that 
no  examination  on  Faits  ^  Aniclcs  Iha'l  be  grant- 
ed, or  had  in  any  caufe  after  the  evidence  may 
be  clofed,  nor  after  a  venire  facias  may  have  iflued 
for  fumujoninga  Jury  in  any  caufe  appointed  for 
fuch  trial,  unlefs  upon  fpecial  circumitances  that 
were  not,  or  reafonably  could  not  be  prefumed 
to  be  in  the  knowledge  of  the  party  fo  applying 
for  any  fuch  examination,  after  the  period  above 
mentioned. 


2.  That  every  permiflion  for  the  examination 
of  any  perf  )n  on  Faits  csf  Articles^  together  with 
a  copy  of  the  feveral  articles  to  which  the  party  is 
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required  to  anfwer,  ftiall  be  perfonally  fcrved  on 
the  perfon  enjoined  to  anfwer  fuch  Faits  &  Arti^ 
cles,  unlefs  in  cafes  where  the  party  in  the  fuit, 
who  may  be  enjoined  to  anfwer,  as  aforefaid  ; 
may  have  appeared  in  the  faid  fuit  perfonally,  or 
by  an  Attorney  of  this  Court,  in  which  cafe,  a 
fervice  of  the  order  and  a  copy  of  the  Fa  ts  &  Arti- 
cles  as  aforefaid,  at  the  actual  dwelling  houfe 
and  domicile  of  the  party,  may  be  held  to  be 
fufficient  for  proceedings  thereon. 


SECTION  XXX. 

Of  Trial  by  Jury^  and  the  several  proceedings 

thereon, 

WHKK^AS^  trials  by  Jury  in  certain  civil  aC" 
tionsj  upon  issue  joined  by  the  parties  for  such 
trials  may  be  la^vfully  had  in  this  Court  ;  To 
the  end  of  ascertaining  the  right  of  such  trials^ 
to  prevent  delays  in  Striking  Juries^  and  declare 
a  certain  regular  course  of  proceeding  therein. 

1.  IT  is  ordered,  that  every  fuit  or  action  to 
be  inftituted,  where  any  plaintiff  may  be  de- 
firous  of  fuch  trial,  the  fame  fliill  be  moved  for 
by  the  plaintiff  on  the  day  of  the  defendant's 
appearance. 

2.  And  whenfoever  any  defendant  may  be  dc- 
iirous   of  a   trial  by  Jury,   and   entitled  to   the 
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fame  by  law,  he    fhall,  at  the    time  of  pleading^ 
an  ifluable  plea,  conclude  therein  to  the  conntry. 

3.  That  in  every  cafe  when  a  plaintiff  may,  on 
the  defendant's  appearance,  move  for,  and  b:  en- 
titled  to,  a  trial  by  Jury,  the  defendant  in  pleading 
an  iffuable  plea  to  the  merits  of  the  adion  (hall 
therein  conclude  to  the  country,  and  the  plaintiff 
fiiall,  in  replying  to  the  merits,  in  like  manner  take 
iffue  to  the  country. 

4.  That  every  defendant,  who  may  be  defirous 
of  a  trial  by  Jury,  fhall  at  the  time  of  filing  his 
plea,  and  previous  to  filing  the  fame,  pay  into  the 
hands  of  the  Prothonotary  of  this  Court  the  fees 
which  the  Jury  may  be  entitled  to  receive  upon 
their  attendance  or  verdict  when  made  and  ready 
to  be  delivered.  And  the  plaintiff,  at  the  time  of 
and  before  fuing  out  a  Venire  Facias,  fhall  in  like 
manner  pay  into  the  hands  of  the  Prothonotary 
the  fees  of  the  Jury  as  aforefaid.  And  either  par- 
ty failing  to  pay  the  fees  aforefaid,  the  Prothon- 
otary is  hereby  directed  not  to  receive  the  plea  nor 
iffue  the  writ  of  Venire  Facias  aforefaid. 


Of  Striking  7 
ibe  Jury,   j 


I.  That  whenfoever  a  regular  if- 
ffue  may  be  joined  in  any  caufe 
where,  by  law,  and  under  an  or- 
der of  the  court,  the  trial  thereof  may  be  had  by 
Jury,  the  party  applying  for  the  fame  fhall  give 
jiotice  to  the  adverfc  party,  or  his  Attorney  in 
Coi<rr,  which  notice  fhall  not  be  lefs  than  twenty 
foiir  hours,  to  attend  at  the  office  of  the  Prothono- 
lary  for  the  purpofe  of  flriking  a  Jury  in  the  caufe. 
And  tJie  Prothonotary,  at  the  time  of  fuch  attend- 
ance, and  in  the  prefence  of  the  parties,  or  their 
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Attornics,  fliall  from  the  Book  of  Jurors  regularly 
made  and  depofited  in  his  ofHce,  and  from  the  lil^ 
of  fpecial,  or  other  Jurors,  as  the  cafe  may  require^ 
make  a  roll  or  liil  of  forty  eight  names,  from 
which  the  plaintiff,  or  defendant,  or  their  attornies, 
Ihall  alternately  ilrike  a  name  to  the  number  of 
twenty  four,  and  the  remaining  twenty  four  per- 
fons  fhall  form  the  panel  to  be  annexed  to  the  veni' 
re  Facias^  or  fummons  ;  and  upon  which  writ  they 
ihall  be  feverally  fummoned  to  appear  for  the  trial 
of  the  ifTue  joined,  and  a  Jury  therefrom  may  be 
legally  impanelled  and  fworn. 

«.  And  whenfoever  the  plaintiff's  or  defendant's 
Attorney  may  not  attend  to  ilrike  the  Jury,  as  a- 
forefaid,  or  may,  if  attending,  refufe  to  ilrike  the 
names  of  Jurors  to  form  a  panel  upon  which  a 
njenire  Facias  may  iffue,  the  Prothonotary  ihall  ilrike 
the  names  of  Jurors  from  the  lift  of  Jurors  in  place 
of  the  Attorney  not  attending  or  refufing,  as  afore. 
faid. 

3.  That  the  IfFue  or  ifTues  in  any  cafe  formed,  for 
the  trial  and  verdicl  of  a  Jury,  ihall  not  be  altered 
to  be  tried  by  the  Court,  unlefs  improperly  formed 
to  be  tried  by  a  Jury. 


Of  Defendant's  De-  7  And  in  every  cafe  where  a 
fault  to  Proceed.  \  plaintiff  or  defendant,  apply- 
ing for  and  obtaining  an  or- 
der for  a  trial  by  Jury,  iliall  during  the  fpace  of  two 
days  after  ifTue  joined,neglecl  to  proceed  therein,  and 
to  give  due  notice  to  the  oppofing  party  to  attend 
and  ftrike  the  Jury  as  above  faid,  or  ihall  not  at- 
tend to  ilrike  the  faid  Jury,  or  not  take  out  a  venl* 
re  Facias  to  fummon  the  faid  Jury,  the  plaintiff,  or 
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his  Attorney  may  give  due  notice  to  the  defendant 
to  attend  and  (Irike  fuch  Jury,  and  may,  after  du- 
ly ftriking  the  fame,  in  manner  as  above  faid,  take 
out  a  venire  Facias  and  proceed  to  obtain  a  trial  in 
the  caufe,  in  the  fame  manner  as  if  the  order  for 
fuch  Jury  had  been  obtained  at  the  plaintiff's  in- 
ftance. 


Of  Notice  1  And  after  ftriking  the  jury,  as  a- 
cf  Trial.  \  forcaid,  due  notice  of  trial  fliall  be 
gien  by  the  party  applying  for 
fuch  Jury,  or  fuing  out  the  Venire  Facias ^  to 
the  oppofite  party,  or  by  the  plaintiff  in  cafe  of 
the  defendant's  negleA  as  above  faid,  two  full 
days,  at  leaft,  before  the  trial  ihall  be  had. 


And  the  writ  of  Venire  Facias 

Venire  Facias,  f  ^^^^  ^  ilTued  four  days,  inclu- 

five,  and  the  Jury  be  fummoned 
twenty  four  hours  before  the  return  of  fuch  writ 
ind  trial  of  the  caufe. 


Of  the        7 
:ia8.  J 


Of  Evidence  7  That  each  party  be  admitted  to 
to  the  yury,  \  adduce  in  proof,  as  well  the  writ- 
ten documents  filed  in  the  caufe 
whereon  the  adVion  or  defence  may  be  founded,  as 
all  fuch  other  written  evidence  or  verbal  teftimony 
as  legally  in  the  due  courfe  of  trials  by  Jury  may 
be  oflPered  and  given  in  evidence.  But  no  part  of 
which  written  evidence,  except    fuch    as  may    be 
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filed  agreeable  to  the  rules  of  pra^ice,  and  whereon 
the  demand  or  defence  may  be  founded  and  refer, 
red  to  in  the  pleadings,  ihall  be  filed  in  the  caufe,  or 
make  part  of  the  record. 


Of  7  That  in  every  cafe,  fo  foon  as  the  Jury 
Verdict,  I  "^^Y  ^  fworn,  the  parties,  plaintiff  and 
defendant  (hall  be  called,  and  it  neither 
fhall  appear,  the  Jury  (hall  forthwith  be  difcharged. 
But  if  the  plaint iiF  {hall  appear,  and  the  defendant 
fliall  not  appear,  his  default  (hall  be  recorded,  and 
the  evidence  of  the  plaintiff  fhall  be  heard  ex  parte 
and  the  vcrdicb  of  the  Jury  taken  thereon  and 
judgment  entered,  as  to  law  and  juflice  may  per* 
tain. 
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Of  Non  7  I.  And  if  the  defendant  being  fo  call- 
Suit,  \  c^  ^^11  appear,  and  the  plaintiff  being 
called  (hall  not  appear,  the  default  of 
the  plaintiff  fhall  be  recorded  and  judgment  of  non 
fuit  thereupon  instanter  entered,  difmifling  the 
plaintiff's  adion,  sauf  a  se  pourvoir^  with  coils  to 
the  defendant. 

2.  That  in  every  cafe  in  which  a  Jury  fhall  be 
fworn,  and  the  plaintiff  fhall  chufe,  at  any  time  be- 
fore the  verdid  of  fuch  Jury  fhall  be  given,  to  be- 
come non  fuit,  and  for  that  purpofe  fhall  withdraw 
from  the  Court,  the  plaintiff  {hall  be  called, 
and  if  not  appearing,  the  default  fhall  be  recorded, 
and  judgment  of  non  fuit  thereupon  entered  instan* 
tf r,  difmiffing  fuch  plaintiff's  adion,  sauf  a  se  pavr- 
"voir^  with  cofts  to  the  defendant. 
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SECTION  XXXI. 
Of  New  Trials, 

THAT  all  motions  for  New  Triah  fliall  be  made 
previous  to  any  motion  in  arreft  of  judgment,  and 
within  four  days,  exclufive  of  the  day  of  Trial  af- 
ter verdidl  had,  if  fo  many  days  remain  in  theTerm  j 
and  if  not,  then  on  the  firft  day  of  the  ne  t  Term, 
and  after  two  full  days  notice  to  the  adverfe  party, 
or  his  Attorney  in  Court ;  and  every  fuch  notice 
fliall  briefly  e-prefs  the  feveral  grounds  of,  or  caufes 
upon  which,  fuch  New  Trial  is  to  be  moved  for  as 
aforefaid.  And  every  fuch  motion  that  may  be  fo 
made,  under  notice  as  aforefaid,  and  duly  entered 
as  herein  after  dire<^ed,  fball  be  fully  heard  without 
further  delay.  Provided,  that  no  motion  in  the 
caufe  has  been  p»  evioufly  made  in  arreft  of  judg- 
ment ;  as  no  motion  for  a  New  Trial  will  be  ad- 
mitted in  any  caufc,  after  a  motion  in  arreft  of 
judgment. 
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SECTION  XXXII, 

Of  Arrest  of  yudgment, 

THAT  each  party  in  a  fuit  having  a  right  to 
move  any  matter  in  Arr^tt  of  Judgment,  fliall  be 
obliged  to  make  fuch  motion,  and  may  be  fully 
heard  thereupon,  under  the  like  notice  and  caufes 
therein  affigncd,  and  within  a  like  period  of  time 
as  is  above  ordered  to  be  obferved  in  all  motions 
for  New  Trials,  and  not  otherwife. 
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Of  the  Entry  of  Motions  for  New  Trial^  or  in 
Arrest  of  Judgments 

THAT  a  copy  of  every  notice  of  motion  to  be 
made  for  a  New  Trial,  or  in  arreft  of  judgment,  as 
above  is  expfefled,  (hall  be  filed  in  the  caufe  with 
the  Prothonotary,  three  days  inclufively,  before  the 
day  on  which  the  motion  is  to  be  heard.  And  the 
Prothonotary  fliall  enter,  or  exprefs  the  fame  in 
the  Judges'  Book,  or  lift  of  caufes,  two  whole  days 
before  the  kearing  of  fuch  motion. 
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SECTION  XXXIV. 

Of  Peremption^  or  discontinuance  of  Actions^ 

WHEREAS  great  delays  do  often  arise  in  (he 
prosecution  of  suits  before  this  Court ^  some  of 
^iphich  remain  pending  therein^  even  after  the 
matters  in  litigation  have  been  settled  by  the 
parties^  whereby  the  number  of  suits  is  unne^ 
cessarily  accumulated — //  is  therefore  ordered^ 

I.  THAT  every  fuit  now  pending  before  this 
Court,  by  original  adion,  oppoiition,  or  interven- 
tion, or  which  may  hereafter  be  inftituted,  or  made 
therein,  and  in  which  no  proceedings  ihall  be  had 
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in  open  Court,  or  upon  order  of  this  Court  for 
two  fucceeding  Terms,  fhall  be  deemed  and  taken 
to  be  deferted  by  the  plaintiff,  or  party  profecuting 
the  fame,  or  interefted  therein,  and  thereupon  be 
difmifTed  with  cofts,  upon  the  laft  day  of  the  fecond 
Term,  in  which  no  proceedings  fliall  he  fo  had,  or 
any  fubfequent  day  in  Term  thereafter,  upon  mo- 
tion for  that  purpofe  of  any  of  the  parties  concern- 
ed. And  on  default  of  Ibch  motion  the  Court  will 
ex  officio  on  the  fame  day,  or  at  any  fubfequent  day, 
difmifs  fuch  fuit,  oppofition,  intervention,  or  other 
claim,  but  without  cofls  to  cither  party. 


2.  And  inasmuch  as  every  plaintiff,  or  deman- 
dant,  fhould  be  bound  to  profecute  his  claim  within 
a  reafonable  time  to  a  final  concluiion  : 

It  is  ordered,  that  no  caufe  fhall  remain  on  the 
Srecords  of  this  Court,  for  the  purpofe  of  any  fur- 
ther proceedings  therein  being  had  after  twelve 
Terms  from  the  inftitution  of  fuch  a£lion,  or  de- 
mand (of  which  theTerm,in  which  the  fame  was  in* 
flituted  fhall  be  accounted  one}unIefs  fufEcient  caufe 
be  fhewn  to  the  contrary.  And  that  either  party 
interefled  in  the  caufe  may,  on  the  firfl  day  of  the 
thirteenth  T  erm,  or  at  any  other  fubfequent  peri- 
od, move  for  a  judgment,  declaring  an  abfolute 
peremptMm  in  the  faid  caufe,  and  difmiiTing  the 
iame  tl^  aforefaid,  or  this  Court  ex  officio,  upon  the 
certificate  of  the  Prothonotary  that  the  faid  caufe 
has  been  entered  in  this  Court  during  twelve 
Terms,  as  aforefaid,  will  difmifs  fuch  caufe,  and 
adjudge  an  abfolute  peremption  of  the  fame,  with 
coffc> 
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SECTION  XXXV. 
Of  Executions* 

1.  THAT  no  execution  (hall  iffue  on  any  judg- 
ment of  this  Court,  fubjedt  to  appeal,  until  after  the- 
expiration  of  fifteen  days  from  the  date  of  fuch 
judgment.  Nor  for  the  fpace  of  twenty  days  from 
the  date  of  fuch  judgment,  where  the  party,  mean* 
inej  to  appeal  therefrom,  fliall  have  lodged  good  and 
fufficient  fccurity  to  pr  fccute  the  fame  with  effect. 

2.  That  whenfoevcr  no  execution  may  be  fued 
out  within  twelve  months  from  the  date  of  any 
judgment  whereon  execution  might  have  iflued, 
or  wheiifoever  twelve  months  may  have  elapfed 
fince  the  date  of  the  return  of  any  e>cecution,  no 
writ  of  e  ecution  fhall  be  fued  out,  until  after  a 
Rule  Niii  be  obtained,  and  regularly  ferved  on  the 
party  debtor  by  fuch  judgment,  to  fhew  caufe,  if 
any  he  hath,  why  an  execution  fhould  not  iffue,  to 
levy  from  the  debtor  the  amount  of  fuch  judgment, 
or  any  part  thereon,  due  and  unfatisfied. 

3.  And  whereas  it  is  proper,  that  all  the  evi- 
dence of  record,  whereon  any  judgment  may  have 
been  made,  fhould  appear  in  the  faid  record,  fo 
long  as  the  judgment  remains  unfatisfied,  and  any 
execution  to  be  fued  out  thereupon — It  is  further 
ordered,  that  no  writ  of  execution  do  iffue  on  a 
judgment,  in  any  caufe  wherein  the  leveral  exhib- 
its and  evidence  filed  in  the  faid  caufe  ;  may  not 
remain  of  record,  either  by  the  original  evidence, 
or  fuch  authenticated  copies  thereof,  as  this  Court, 
on  hearing  the  party  applying  to  withdraw  fuch 
original,  may  have  fpecially  ordered. 
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4.  That  a  feparate  book  and  regifter  fhall  be 
made  and  kept  by  the  Prothonotaries,  of  all  execu- 
tions which  may  be  iffued  from  this  Court,  fpecify- 
ing  therein  the  defer iption  of  the  writ:,  and  againft 
what  it  may  be  particularly  direded,  the  parties  in 
the  caufe,  the  number  of  fuch  caufe,  the  name  of  tlie 
attorney  or  perfon  at  whof^  inilance  the  writ  may 
iflue,  the  amount  to  be  levied  by  virtue  thereof,  the 
caufe  of  action,  the  date  of  the  judgment  on  which 
the  writ  may  be  founded,  the  day  on  which  the 
writ  may  iflue,  and  the  period  of  the  return 
thereof  j  and  to  which  Regiller  fliall  be  annexed, 
at  the  end,  and  in  the  fame  book,  an  alphabetical 
Index,  referring  to  the  parties  and  execution  that 
may  have  been  iflued,  as  aforefaid.  And  that  no 
execution  do  iflue  from  this  Court,  until  after  an 
entry  thereof  fliall  have  been  made  in  the  regifter 
aforefaid,  in  the  manner  above  directed*  That  all 
the  Attornies  of  this  Court,  or  perfons  having  fuits 
therein  may,  at  all  times,  during  oflice  hours,  have 
free  accefs  to  the  faid  regifter,  gratis. 

5.  That  no  execution,  taken  out  to  kvy  monies 
from  the  chattels  of  any  debtor,  fliall  he  made  re- 
turnable at  a  period  beyond  the  next  enfuing  Term 
of  thii)  CouL t,  after  which  fuch  execution  may  if- 
lue. And  on  the  back  of  every  oiecuDon  fliall  be 
indorfcd  the  number  of  the  cafe,  01  record  of  the 
Ciiufe,  on  which  fuch  writ  fliall  hav<2  iflued. 

6.  That  rto  executions  fliall  iflue  to  levy  monies 
from  the  rial  estate  of  any  debtor,  (not  efpecially  af- 
fcnthig  thereto,)  until  after  a  return  of  an  execu- 
tion ti>  levy  the  amount  of  fuch  judgment  from 
the  person,,!!  estate  of  the  debtor. 

7.  And  whereas  inconvenience  and  hardftiip  may 
arifc  to  creditors,  l)y  a  delay  for  a  day  in  Term  to 
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chattels  aforcfaid,  and  whereon  no  chattels  have 
been  attached,  or  fuch  only  as  may  in  part  fatisfy 
the  plaintiff's  debt.  It  is  permitted  that  fuch  writ 
of  Ft.  fa.  may  be  returned  in  vacation,  after  due 
diligence  in  the  execution  thereof,  to  be  certified  by 
the  returning  officer,  and  whereupon  an  execution 
may  ifTue  to  levy  from  the  debtor's  real  eftate. 

8.  Whereas  doubts  have  arifen  on  the  right  of 
a  judgment  creditor,  who  may  have  caufed  his 
debtor  to  be  arretted,  according  to  law,  and  may  lie 
in  prifon,  under  fuch  arreft,  to  obtain  a  writ  of 
Capias  ad  satisfaciendum,  whereby  the  debtor  may  be 
charged  in  execution,  for  the  payment  of  a  judg- 
ment obtained. 

It  is  ordered,  that,  upon  every  final  judgment 
obtained  againfi-.  any  perfon,  who  may  be  in  prifon 
under  procefs  of  Capias  or  attachment,  or  a  fur- 
render  of  the  debtor,  who  may  have  been  attached 
or  held  to  bail,  the  judgment  creditor  may,  after 
fifteen  days  from  the  dare  of  fuch  judgment,  ob- 
tain from  the  Prothonotary  of  this  Court,  a  writ 
of  Ca.  Sa,  againfl  the  debtor,  for  the  amount  of  the 
judgment  aforefaid,  unlefs  the  debtor,  defendant, 
ihall  have  lodged  good  and  fufficient  fecurity  in  the 
Prothonotary's  Office  of  this  Court,  to  profecute 
an  appeal  from  the  faid  judgment ;  in  which  cafe 
no  Writ  of  Ca,  Sa»  ihall  iffue.  And  every  perfon 
who  may  lie  in  Gaol  under  a  writ  uf  Ctipias  ad  tr.f' 
pondendunty  or  be  committed  after  a  furrender  by 
the  debtor  or  his  bail,  and  not  be  charged  in  execu- 
lion  upon  a  writ  of  Ca.  Sa.  within  two  days  after 
the  period  at  which  the  plaintiff  might  legally 
have  had  and  obtained  fuch  a  writ,  to  charge  the 
debtor,  every  fuch  debtor,  held  and  detained  in 
Gaol,  under  a  writ  of  Capias  ad  respondendum,  or  fur- 
render  as  aforefaid,  ihall  and  may  be  difcharged  by 
the  order  of  this  Court,  or  of  any  one  of  thejudg- 
es  thereof,  in  vacation, 
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SECTION  XXXVI. 

Of  the  Sheriff^  s  Office^  Upon  the  receipt  and  return 

of  writs^  And  of  levies  and  sales ^ 

under  Execution. 


1.  IT  is  ordered,  That  the  Sheriff  of  this  dif- 
tridt  do  return  all  Writs,  Eecutions  and  Procefs  to 
him  diredied,  at  the  return  day  expreiTed  in  fuch 
Writ,  Procefs,  or  Execution,  rcfpedlively,  which 
regularly  may  be  done  without  any  fpeciai  rule,  or 
order  for  that  purpofe. 

2.  That  whenfoever  the  Sheriff  of  this  diflri6b 
fhall,  by  virtue  of  any  Writ  of  Execution,  or  Ex- 
ecutions, fell  any  Chattels,  or  Real  Eflate  of  one 
and  the  fame  debtor,  he  (hall,  by  his  return,  diftin- 
guifh,  how  much  he  has  levied  and  made  from  the 
fale  of  chatties,  or  perfonal  property,  and  how 
much  from  the  fale  of  Lands  and  Tenements,  or 
Real  eftate  ;  and  if  Real  Eftate,  to  whom  fold,  and 
the  conditions  on  which  the  fame  may  be  fold. 
And  fhall  alfo  ftate,  by  his  faid  return,  an  account  of 
the  particular  difburfements,  as  well  upon  the  fale 
of  the  perfonal;  as  upon  the  Real  Eftate,  and  there- 
in  fpecify  his  feveral  charges  for  fees  allowed  by  law. 

3.  And  whenfoever  the  Sheriff  may,  in  virtue  of 
any  Execution,  or  Executions,  attach  and  feize  va- 
rious and  difterent  Real  Eftates,  of  one  and  the 
fame  perfon,  in  order  to  levy  and  fatisfy  orie,  or 
more  judgments,  he  fliall  expofe  the  fame  to  fale 
feparately,  and,  when  fold,  fliall,  in  fo  tar  as  may 
be,  keep  feparate  and  diftin<fl  the  feveral  difburfe- 
ments, fees,  and  charges,  about  the  fales  thereof* 
in  the  manner  before  direded. 
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.  ^^ 
And,  in  the  fale  of  chatties  and  perfonal  proper- 
ty,  he  ftiall  in  the  fame  manner  expofe  the  fame  to 
fale,  by  fo  many  lots  and  parcels,  as  may  be  moft 
likely  to  produce  the  beft  price  for  the  chatties  (b 
to  be  fold. 

4.  That  the  Sheriff  do  keep  a  book  of  reglfter 
of  all  writs  of  execution  that  may  come  to  his 
hands  for  levy  and  execution.     That  therein  fliall 
be  Ipecified  the  defcription  of  each  writ  of  execu- 
tion, the  names  of  the  parties,  the  number  of  the 
cafe,  the  name  of  the  Attorney,  or  perfon  by  whom 
fuch  writ  ftiall  have  been  fued  out,  the  amount  to 
be  levied,  under  and  by  virtue  of  the  faid  writ,  the 
date  of  the  judgment,  whereon  fuch  execution  if- 
fued,  the  return  day  thereof,  and  the  day  on  which 
the  fame  ftiall  have  been  returned  into  the   Pro- 
thonotary's  office,  the  amount  levied,  the  means  by 
which  the  fame  had  been   levied,  the  day  of  fale 
and,  if  real  eftates,  to  whom  fold,  and  as  well  the 
amount  of  difburfements  as  of  his  fees,  upon  the 
Jevy  aforefaid. 

And  upon  the  fales  of  all  real  eftates,  where  any 
oppOiitions  may  be  made,  a  feparate  book  of  regif. 
tei  ftiall  be  kept  wherein,  in  addition  to  the  above 
entries,  he  do  infert  on  the  faid  regifter  the  nature 
of  the  oppofition  made,  and  the  day  of  receiving 
the  fame,  the  name  of  the  Attorney,  or  perfon  by 
whom  fuch  oppofition  may  be  made,  and,  if  with- 
drawn, the  time  of  withdrawing  the  fame.  That 
he  do  indorfe  on  all  oppofitions,  filed  in  his  office, 
the  period  of  receiving  the  fame. 

And  on  the  return  of  every  execution,  whereon 
there  may  be  oppofitions  filed,he  do  make  a  fchedulc 
thereof  in  their  regular  order,  accortVing  to  the 
time,  and  in  refpedt  to  other  oppofitions  in  the 
far»:e  cafe,  and  if  any  oppofitipn  hath  been  with- 


.  ^1. 

drawn,  he  do  date  the  fame ;  and  alphabetically 
mark  and  ilate  the  feveral  oppoiitions  in  hia  re- 
turn aforefaid. 

5.  That  all  the  Attornies  and  fuitors  in  this 
Court  interefted  in  the  levy  of  monies,  under  writs 
of  execution,  may  have  at  office  hours,  free  accefs 
gratis^  to  examine  the  regifter  of  the  Sheriff  above 
directed ;  and  more  efpecially  to  examine  all  the 
feveral  oppoiitions  to  the  levy  of  any  monies  on 
fales  of  chattels  or  real  ellate. 

6-  That  to  each  of  the  faid  Regifters  be  annexed, 
at  the  end  thereof,  an  alphabetical  index  or  refer- 
ence to  the  feveral  caufes  and  entries  therein  made. 

7.  And  that  the  Sheriff  do,  on  the  firft 
day  of  January,  every  year,  return  into  the  Pro- 
thoiiOtary's  office,  a  correA  copy  by  him  figned,  of 
the  book  of  Regifters  of  executions  above  directed. 
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SECTION  XXXVII. 

Oy*  oppositions  to  the  Sale  of  Effects  and  Estate^ 

seizea  by  Execution^  or  to   the  Distribuilon 

of  the  Proceeds  of  such  Sales^ 

WHEREAS  it  is  Ticcessary  to  provide^  in  so  fat  as 
may  be^such  rules  and  orders  as  may  direct  a  reg-' 
ular  and  speedy  course  cf  discussing  and  adjudge 
ing  upon  all  oppositions  that  may  be  made  to  the  sale 


alphabetically 
ons  in  his  re- 


iiitors  in  this 
es,  under  writs 
urs,  free  accefs 
e  Sheriff  above 
xamine  all  the 
iny  monies  on 

;rs  be  annexed, 
ndex  or  refer- 
)  therein  made. 

on    the    firft 

into  the  Pro- 

him  figned,  of 

above  directed. 


:ts  and  Estate^ 
')istribuiion 

\de^  in  so  fat  as 
ly  direct  a  reg" 
ig  and  adjudge 
made  to  the  sale 


IS 
•  •  •  •  • 

of  personal  or  real  estate ^  seized  and  attached 

upon   writs  of  execution  ;  jlnd  to  the  end  of 

preventing   the  delays^   cxpence^  and  injustice 

which  creditors  may  sustainy  through  the  means 

of  illegal,  vexatious  and  groundless  oppositions^ 

made  to  frustrate  the  payment  of  just  debts  : — 

//  is  therefore  ordered, 

THAT  all  oppofitions  which  may  be  made  to 
the  levy  and  fale  of  any  perfonal  or  real 
eftate,  which  may  be  attached  or  feized  up. 
on  any  execution  ifTued  out  of  this  Court,  and 
whereby  any  party,  fo  oppofing,  may  claim  a  right, 
either  to  have  any  fuch  feizure  declared  null  and 
void,  or  a  right  of  charge  or  incumbrance  of  what 
nature  foever  upon  the  fame,  Ihall  fuccindlly  ftate, 
in  fuch  his  oppolition,  all  and  every  ground  or 
caufe  thereof,  and  to  which  he  may  pretend  to  have 
right  of  what  nature  foever.  And  the  faid  oppo^ 
iition  fliall  contain  a  clear  defcription  and  eleS:ion 
of  the  oppofant's  Domicile. 

And  where  the  feizure  may  be  of  any  real  eftate, 
and  the  oppoiicion  be  made. 

^AJin  d*annuiler,  or 
^    ji  jin  de  disiraire,  or 

jijin  de  charge — the  fame  fhall  be  made  before 
the  fale  of  the  realties,  or  where  the  oppofition 
may  be  againfl  the  fale  of  any  chattels,  the  fame 
fliall  be  made  before  the  fale  of  any  fuch  perfonal 
eftate. 

And  where  the  oppofition  may  be  a  Jin  de  cou' 
server,  whether  upon  the  proceeds  of  a  real  or  per- 
fonal eftate,  the  fame  fhall  be  made  either  before, 
or  within  twenty-four  hours  after,  the  return  of  the 
writ  of  execution,  under  which  faid  lands  or  chat* 
tels  may  be  fold,  and  not  othcrwifc. 
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behalf,  for  any  rijrhts  nr  ^,-'  f  °"'ers  in  his 

tend  to  l,ave,  ^toffin^'.^ffel  '"^''^'  '"^  -"^-me 

and  that  could  have  bfen  d.im  ^'■''  ="  ='f°'-efaid, 

period  of  preferring  tl,,  °  ••"'.''''  °'"  ""ade  at  the 

'"  the  manner  abo^e  dL^^;"''  ""^  ^^ft  oppofiti^n^ 

any  opprfLf;„'7,P^J^')'/?'ho  may  prefer  and  make 
thonofary,  his  declaration  ^  i  '"''  '^"''  "'c  Pro! 
^^'^>'' or  myen,  d^MoT- ^  u'^'"  °^'  "'e  feveral 
notice  given^o  fileTe  fl,  ^a  ■"'"^''  ^^^er  due 
c  early  ft  ^.j  ,„  a„d  e'c^^'^fd  '"  which  ihall  be 

fojwon  of  what  nature  fr^v"  ^''",^'  °''  "'"^'"^  </>- 
f  nfwer  or  plea  may  T  ;'  '^^^  and  where6n  a  full 
that  no  other  r,^  e         ""^e  and  ifibe  taWm        !■ 
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5.  That  the  perfon,  at  whofe  inflance  any  feiz- 
ure  may  have  been  had,  or  others  intercfted  in  any 
oppofition  to  the  fame,  (hall  take  communication 
ot  the  faid  declaration  or  moyens,  and  the  feveral 
documents  fo  filed  as  aforefaid,  and  make  anfwer 
thereto,  within  three  diiys  from  the  day  of  filing 
the  fame,  and  under  the  like  rules  that  a  defendant 
is  bound  to  plead  to  the  merits  of  a  caufe. 

6.  And  it  is  further  ordered.  That  all  and  eve- 
ry the  rules  of  this  Court,  refpefting  original  fuita 
and  the  courfe  of  proceeding  therein,  in  fo  far  as 
the  fame  may  be  applicable  to  claims  preferred  by 
oppolition,  ihall  be  ftri(5Hy  adhered  to,  as  the  rules 
for  proceeding  thereupon. 

7.  To  the  end,  that  all  perfons  interefted  in  the 
levy  and  returns  of  executions  to  be  iffued  out  of 
this  Court,  may  be  informed  when  fuch  returns 
are  made — It  is  ordered,  that  the  Prothonotary  of 
this  Court  do,  from  time  to  time,  on  every  day 
when  any  execution  may  be  returned  by  the  She- 
riff, and  filed  of  record,  fix  and  place  to  public 
view,  in  his  the  faid  Prothonotary's  office,  a  lift  of 
fuch  returns,  exprefling  the  names  of  the  parties, 
plaintiff  and  defendant.  That  the  rules  of  this 
Court  refpe6i:ing  oppofitions  to  be  made  after  the 
return  of  executions,  (hall  be  confidered  to  apply 
to  the  period  that  the  faid  lift  was  fo  affixed  by  the 
Prothonotary,  in  the  ofiice  aforefaid. 


SECTION  XXXVIII. 

Of  Proceedings  in  respect  to  Appeals, 

1.  THAT  on  the  allowance  of  every  writ  of  ap- 
peal, the  Prothonotary  in  making  up  the  record, 
for  a  due  return  to  fuch  writ,  do  mark  numerical- 
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!y  and  progrcffivcly,  in  the  regular  courfc  of  pro- 
ceedings had  in  fuch  caufe,  every  paper  filed  of 
record  in  fuch  caufe,  beginning  with  the  writ 
ot  fummons,  and  continuing  the  fame  mark 
at  the  head  of  each  feparate  paper  until  the  whole 
be  concluded.  That  he  do  then  make  out  an  In- 
dex, or  lift  of  reference  to  the  whole,  to  each  by 
number,  title,  and  difcription  under  his  fignature 
to  be  annexed  to  fuch  record^  previous  to  the  re- 

That  he  do  prelerve  and  file  in  his  office  a  copy 
of  fuch  lift,  or  Index  of  the  feveral  papers  fo  to  be 
tTanfmitied  with  the  record. 


ft . 

« 


2.  That  upon  the  return  of  the  record,  fo  tranf- 
mltted  in  appeal,  he  do  enter  on  the  regifter  of 
this  Court,  a  copy  of  the  judgment  made  in  ap- 
peal, with  a  reference  to  the  fame  as  making  part 
01  the  record  in  fuch  cafe. 

3.  That  the  Prothonotary,  do  keep  a  book  to  be 
entitled  "  Causes  and  Judgments  in  Appeal"  where- 
in fhall  be  entered  the  title  of  the  caufe,  or  names 
ijv  the  parties,  the  No.  and  Term,  at  which  the 
fuit  was  profecuted,  the  fubjed  of  the  demand,  an 
abftrad  of  the  judgment,  and  the  day  it  was  given, 
the  period  of  the  appeal,  and  an  abftra^t  of  the 
judgment  in  appeal  :  To  which  book  fhall  be  an- 
'nexed  an  Index  of  alphabetical  reference  to  th  epar- 

ties  and  caufes  fo  adjudged. 
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